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Foreword ¢ Hyrje ¢ Npearosop

Welcome to the sixth issue of the SEEU Review. We have devoted the
greater part of this issue to the critically important subject of human rights:
freedom of speech, rights of prisoners, penal sentences, right to a fair trial,
right to education, etc.

This collection of papers demonstrates a widely diverse attention to
human rights issues crossing the disciplines of law, political science, cultural
theory, economics, and sociology. Rights issues are treated in different
contexts across different substantive thematic areas using different
theoretical perspectives. Human rights scholars and practitioners alike will
gain valuable insights into the complexity of human rights issues and human
rights arguments. I warmly welcome this initiative and its editorial team has
put mechanisms in place to guarantee its future longevity and continuity.

We welcome as well the academic collaboration with staff of other
universities. SEEU is an open institution, having strong and developing
links with other institutions, both in the region and further afield.

Finally we wish to thank our staff for their commitment and dedication.
We thank Prof. Dennis Farrington, President of the SEEU Board for his
prompt and excellent advice, Mrs Diturije Ismaili for her outstanding
administrative support and Ms Besa Arifi, Director of SEEU Human Rights
Centre, for constant and efficient editing of reports as required.

The call for the next issue of the Review will be published at the
beginning of the year, with a target date of May/ June 2009 for the seventh
issue.

T3

Miré€ se erdhét né botimin e gjashté t¢ SEEU Review. Njé pjesé t€ madhe
té kétij botimi ia kemi kushtuar ¢éshtjeve t&€ réndésishme t€ t&€ drejtave té
njeriut si: liria e fjalés, t€ drejtat e té burgosurve, dénimet penale, e drejta pér
gjykim t€ paanshém, e drejta pér arsimim, et;.

Kjo pérmbledhje e punimeve shkencore paraget kéndvéshtrime t&
ndryshme lidhur me ¢éshtjen e t&€ drejtave t€ njeriut duke pérfshiré disiplinat
e drejtésisé, shkencat politike, teoriné kulturore, ekonominé dhe



sociologjin€. Céshtjet e t&é drejtave jané trajtuar n€ kontekste té ndryshme
pértej sferave t€ ndryshme tematike, t€ pavarura nga njéra tjetra, duke
pérdorur perspektiva t€ ndryshme teorike. Studiuesit si edhe zbatuesit e t&
drejtave t€ njeriut, do t€ pérfitojn€ njohuri té ¢mueshme mbi kompleksitetin
e ¢éshtjes s€ té drejtave t€ njeriut. Uné e pérgézoj két€ iniciativé dhe ekipin
redaktues 1 cili &shté angazhuar pér t€ garantuar jetégjatésiné dhe
vazhdimésing e saj.

Ne mirépresim po ashtu edhe bashképunimin akademik me stafin e
universiteteve t€ tjera. UEJL €shté nj€ institucion i hapur q€ ka bashképunim
té miré me institucionet tjera, si n€ rajon ashtu edhe mé gjer€.

Né fund, duam ta falénderojmé stafin toné pér angazhimin dhe
pérkushtimin. Falénderojmé Prof. Dennis Farrington, president i Bordit t&
UEJL-sé, pér késhillat e tij shtyt€se dhe té shkélqyera, Diturije Ismaili pér
mbéshtetjen e saj té€ jashtézakonshme administrative dhe Besa Arifi,
drejtoreshé e Qendrés pér t€ drejtat e njeriut t€ UEJL-s€, pér redaktimin e
raporteve né ményré t€ vazhdueshme dhe efikase.

Konkursi pér numrin e shtaté t& Revistés do t€ shpallet né fillim té vitit t&
ardhshém, dhe do t€ mbyllet p€raférsisht né maj/qershor té vitit 2009.

T3

Oga e mectoTo m3ganue Ha Hayunnot marasun Ha JUEY. N'onem nen on
OBa W3JaHWE IIOCBETUBME Ha BAXHUTE TEMH OJ 00NacTa Ha YOBEKOBUTE
npaBa : cinoboJa Ha TrOBOp, IpaBaTa Ha 3aTBOPEHHULUTE, KPUBUYHUTE
npecyu, IpaBoTo Ha dep cyneme, MpaBoTo Ha 00pa3oBaHHUE UTH.

OBoj 30up Ha HayYyHW TPYJOBU IEMOHCTPUPAAT 3HAYMUTEIIHO Pa3In4HO
pasrienayBa-€ Ha UYOBEKOBHTE IIpaBa TNPEMHHYBajKM TH 3aKOHCKHUTE
JUCLUUIUTMHH, MOJUTUYKUTE HAyKW , KyJITypHaTa TeOpHja, eKOHOMHjaTa U
coumosoryjata. Ilpamamarta 3a mpaBaTa ce TPETUPAHH BO PA3IUYHH
KOHTEKCTH HH3 Pa3IUYH{ BAXHW TEMAaTCKH 00JaCTH KOPUCTEjKH Pa3sTUIHA
TEOpeTcKu TnepcrnekTuBu. CHenujalucTuTe 3a YOBEKOBH IIpaBa u
aJBOKaTHTE ke  ce 3100MjaT  CcO BpEAHUM NPOHUKIMBOCTH  OJ
KOMIUICKCHOCTa Ha TEMHUTE 3a YOBEKOBHUTE IpaBa M apryMEHTHTE 3a
YOBEKOBHTE TpaBa. Jac CpJeyHO ja TO3[paByBaM OBaa WHHLMjaTHBa U
YPEAHUYKHOT TUM KOj TIPaBHIHO TH PAacoOpeay MEXaHU3MHUTE 3a J1a OCUTypa
U/IHA IOJITOBEYHOCT W KOHTHHYHTET.
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Hue ucto Taka ja mo3apaByBaMe akaJeMcKaTa copaboTKa €O KaJapoT Of
npyrute ynuep3utetn. JUEY e oTBOpeHa MHCTHTyIHMja KOja UMa jaku M
Pa3BOjHHU BPCKH CO JPYTUTE HHCTUTYLIMH BO PETHOHOB U MOIIMPOKO.

Ha kpajoT, um ce 3abnarogapyBaMe Ha HalIMOT KaJap 3a HUBHATa
MOCBETCHOCT M aHTaxupaHocT. MM ce 3abnarogapyBame Ha npod. JleHuc
Qapunrton , llpercematemor wa Ombopor ma  JUEY 3a Herosute
HAaBPEMEHU W OJJIMYHU coBeTH, I-ra Jurypuje Mcmamnu 3a Hej3uHara
M3BOHpEIHA aAMUHUCTpaTUBHA Mojjapiuka u r-una beca Apudu, Jupexrop
Ha [leHrapor 3a u4osekoBm mipaBa mpu JUEY 3a morpebHOTO, 32
KOHCTaHTHOTO H €(h)UKaCHOTO ypelyBame Ha N3BEIITANTE.

IToBHKOT 32 JOCTaByBame TPYIOBH 32 CIEAHOTO M3aHWe Ha HaydHWOT
MarasuH ke ce 00jaBM Ha IOYETOKOT Ha cieaHarta roamHa. CemmMoTo
n3aHave Ha HayuyHHOT MarasuH ce odekyBa Jia u3jiese oJl Ieyar Bo Maj/jyHH
2009 roguna.

Prof. Dr. Murtezan Ismaili

Pro-Rector for Research and Quality, SEEU.
Prorektor pér hulumtime dhe sigurim té cilésisé, UEJL
[Ipopekrop 3a uctpaxysame 1 kBanuteT npu JUEY
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Human Rights Centre of South East European University

The Human Rights Centre of the South East European University in
Tetovo was established with the purpose of promoting studies on,
introduction to, and, respect for human rights. The Founder of The Centre is
the South East European University in Tetovo. The Centre represents an
integral part of the SEE University. It has an interdisciplinary character and
is a non-profit institution based in the SEEU Campus; therefore the SEE
University assures working conditions and adequate space for The Centre.

The Centre was established in 2004 and its Statute was recently amended
(In September 2007) giving the Centre wider opportunities and competences
for activity in this field.

The main goal of HRC - SEEU is to contribute to, and promote the study,
respect and implementation of human rights. In order to achieve these goals,
the Centre tends to:

* Promote education on human rights;

* Collect literature, documents and information related to human
rights;

* Promote and conduct research activities in the field of human rights
at national and international level;

* Provide advisory services and give opinions on issues related to
human rights to governmental institutions and non-governmental
organizations;

* Translate documents and materials in the field of human rights;

e Promote the results of studies and research in the field of human
rights;

¢ Publish and distribute materials related to human rights;

* Promote teaching in the field of human rights at all levels of
education;

* Organize courses and other forms of training for developing skills of
the staff in the field of human rights on its own or in cooperation
with other interested institutions;

e Organize lectures, seminars, symposia and conferences on human
rights at the national and international level;

* Develop cooperation with similar centers, institutions, governmental
and nongovernmental organizations and other bodies active in the
field of human rights.



During the academic year 2007-2008, the Human Rights Centre — SEEU
organized a series of presentations connected to different fields of human
rights such as a debate on the International Day of fighting Violence Against
Women, and a presentation of the HRC — SEEU as well as a lecture on the
situation of human rights in Macedonia marking the International Day of
Human Rights. On May 6-7, 2008 this Centre organized the International
Conference on Trafficking in Human Beings which was widely followed and
where important conclusions were reached.

The HRC has been part of two important research projects: the first one
was supported by the SEEU and dealt with Prisoners’ rights, whereas the
second was supported from the Austrian Government and provides a
comparative analysis of the failures of democratization and human rights in
Macedonia, Kosovo and Bosnia and Herzegovina. The latter project is
implemented together with three other partners: The Human Rights Centre
of University of Prishtina, The Human Rights Centre of the University of
Sarajevo and the European Training and Research Centre for Human Rights
of the University of Graz.

The HRC — SEEU collaborates closely with the three mentioned Centers
for Human Rights as well as with other institutions that work in this filed
such as the Helsinki Committee for Human Rights in Macedonia, the OSCE
and UNDP missions here, etc. It has a newly established library that
provides books in this area of study for students and staff.
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Are prisoners entitled to human rights?
The development of the imprisonment
sentence and the treatment of prisoners
in Macedonia

Besa Arifi, MA
Director of Human Rights Centre — SEEU

The degree of civilization in a society can be judged
by entering its prisons.

Fyodor Dostoevsky

Abstract

This paper aims to present the results of the research project: “The
treatment of prisoners, members of ethnic communities in two prisons in
Macedonia” completed by the Human Rights Centre — SEEU. The highly
criticized reality that rules in the prisons in Macedonia has been closely
analyzed through the implementation of the questionnaires for the prisoners
and the administrating staff. Theoretical and comparative background related
to the imprisonment sentence, its historical development and prisoners’
rights movements has also been included. The purpose of this research paper
is to raise the awareness of the existing problems in this field and to offer
some ideas about initiating some changes in the penitentiary system in
Macedonia. Some of the proposed changes are related to the strengthening of
the rule of law principles that are lacking in this country, whereas the others
are related to some new practices that find their successful implementation in
other countries.
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Abstrakt

Ky punim ka pér géllim prezentimin e rezultateve t€ projektit hulumtues:
“Trajtimi 1 t€ burgosurve - pjes€taré t€ komuniteteve né dy burgje té
Magedonisé” i realizuar nga Qendra pér t€ Drejtat e Njeriut, UEJL. Realiteti
i kritikuar z€shém qé eksiston né€ burgjet e Magedonisé €shté analizuar me
kujdes népérmjet implementimit té pyetésoréve pér t& burgosurit dhe stafin
administrues té burgjeve. Punimi njéherit pérfshin edhe njohuri teorkike dhe
komparative lidhur me dénimin me burg, zhvillimin historik té kétij dénimi
si dhe lévizjet pér té drejtat e t€ burgosurve. Q&llimi i kétij punimi shkencor
&shté ngritja e vetédijes pér problemet eksistuese né kété fushé si dhe ofrimi
i disa zgjidhjeve t€ mundshme pér inicim t€ ndryshimeve né sistemin
penitensiar t&€ Magesonisé€. Disa nga ndryshimet e propozuara lidhen ngushté
me pérforcimin e mekanizmave t€ shtetit t& s€ drejtés né€ kété vend, ndérsa té
tjerat jané t€ lidhura me praktikat q¢ implementohen suksesshém né disa
vende tjera e q€ mund t& shérbejné si shembull né rastin toné.

AbCcTpaKkT

OBoj Tpyn uMa 3a IeN Ja TH MPe3eHTHpa PE3yJITaTUTE O] UCTPAKHHOT
npoekT “OmHOCOT KOH 3aTBOPEHHIIMTE — WICHOBH HA 3aeTHHUIMTE BO 1B
3arBopa BO Makenonuja”’, umiuieMeHtupan oj llentapor 3a YoBekoBu
[IpaBa — YJUE. Onmurto KpUTHKyBaHaTa pealHOCT KOja Biajee BO 3aTBOPUTE
B0 MakenoHHja € aHaTM3UpaHa MPEKy pealn3UpameTO Ha MpallaHULINTE
HAMEHETH 3a 3aTBOPEHHIMTE W 3a aJMUHHCTPAaTHBHHOT cTad Ha jaBara
3aTBOpa. TEOpeTcKUTe W KOMIIApaTHBHM CO3HaHHMja 3a Ka3HaTa 3aTBop,
HEj3MHUOT HCTOPUCKH pPa3BOj KaKO M II0jaBYyBamkETO Ha JABMXKEHAaTa 3a
IpaBaTa Ha 3aTBOPEHUIINTE CE€ NCTOTaKa BKIyYeHH BO TpyHoT. LlenTa Ha oBa
UCTpaKyBame € Jia ja MOJUTHE CBECTa 3a MOCTOCYKUTE MPOoOJIeMH BO OBa
HAcOKa KaKo W Ja MOHYAM HEKOJIKY WAEH 33 MHUIMPAmkE HAa MPOMEHH BO
MIEHUTCHITHAPHUOT CHUCTEeM Ha Makenonnja. Hekonky o mpemtoskeHnuTe
NPOMEHHU ce MOBP3aHH CO MOJ0OPYBAmETO HA BIIAACCHETO HAa MPAaBOTO BO
OBa 3eMja JoJleKa IpPYTUTE c€ IMOBpP3yBaaT CO HEKOJKY HOBH HCKYCTBa
JOKaXaHU KaKO YCIICIIHU BO APYTHUTE 3€MjH a KOM MOKaT Jja MOCIYXaT Kako
MIPUMEp BO HAIIHOT CIIYYaj.

12
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Introduction

Prisons are often characterized as houses of terror, dungeons, dark places
where people suffer for the wrongs they have committed. But it is well
known that the human dignity cannot afford compromises and it should be
treated and respected seriously both by the individual and the state.

Having in mind the bad conditions of the prisons and jails in Macedonia
which are often emphasized, closely looked at and criticized by the NGOs
and international institutions here, it was decided that a separate research
should be undertaken in order to affirm this problem that must find a
solution with respect to the aim of this country towards the European
integrations. Namely, in October 2007, the Research Counsel of SEEU
approved the project proposal of the Human Rights Centre to conduct a
research within two prisons in Macedonia, Idrizovo and Tetovo, in order to
find out more about the treatment of the prisoners, their human rights and
whether there is an evident discrimination on ethnic basis there. Beside this,
the project would give a comparative and theoretical analysis of the
imprisonment sentence and its development. It was supposed to be a short
research project according to the proposed time frame. But in reality, as it
will be explained later, it was a hard job to do since a lot of procedures had
to be followed and sometimes, administrative problems occurred that made
the whole research last longer than it was predicted.

During November and December 2007, the questionnaires were created
by me as the project coordinator. The idea was to formulate a series of
questions that will help the interviewees to systemize their answers so that
their interviewers get the data that was needed in order to find out about the
living conditions in the selected prisons and about their treatment there. The
questionnaires were reviewed by the supervisors, Prof. Dr. Vlado
Kambovski and Doc. Dr. Ismail Zejneli as experts in criminal law. Prisoners,
men and women, were interviewed as well as guardians, social workers,
medical workers and the administrators of the prisons. The interviews were
provided and completed by the collaborators: Ermira Sulejmani, a
postgraduate student in SEEU and Izeir Neziri, a postgraduate student of
UKIM Skopje. Both of our interviewers were astonished by the sad and
harsh reality that they found in the prisons, they were shocked by what they
saw and transmitting it here, the whole research team would like to raise the
awareness about this shame that lies upon this state always considering the
above mentioned sentence of Dostoevsky as extremely relevant and true.

13
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In this paper, an explanation of the imprisonment sentence will be given
through looking at the historical development of this sentence until the
modern times. A comparative view will also be presented, analyzing the
living conditions in prisons in different states. The prisoners’ rights
movement will also be explained. Furthermore, the situation analyzed in the
two mentioned prisons will be explained and presented. In the conclusions,
some recommendations will be emphasized in order to give some ideas
about ways of changing this sad situation.

The historical development of the imprisonment sentence

The imprisonment, as a separate sentence, historically developed
relatively late. In fact, prisons, dungeons and other places where the
criminals were kept are known and recognized from the early beginnings of
the development of the notion of the state, however, until the end of 18th
century, they only served “to confine criminals until corporal or capital
punishment was administered'”. As Morris stipulates, “before the eighteenth
century the prison was only one part, and by no means the most essential
part, of the system of punishment™. During that time, the only purposes of
the criminal law and justice were: retribution, realized through capital or
corporal punishments as well as general prevention for the audience that
intended to stop the others from doing crimes by publicly punishing the
criminals.

Prisons of this kind were used for detention in Jerusalem in Old
Testament times’, as well as in all the other ancient and medieval
civilizations such as ancient Greece and Rome. Dungeons on the other hand,
were used to hold prisoners; those who were not killed or left to die there
often became galley slaves or faced penal transportations. In other cases
debtors were often thrown into debtor's prisons, until they paid their jailers
enough money in exchange for a limited degree of freedom®. Thus, it can
easily be seen that what lacks in the nature of these institutions is the goal of
rehabilitation and re-socialization that appeared later as well as the evolution
of the purpose of this institutions from being only a place where prisoners

1 The explanation of the prison concept in Wikipedia, available on URL http://en.wikipedia.org/wiki/Prison on
Aug. 25,2008.

2 Morris & Rothman; The Oxford History of the Prison: The Practice of Punishment in Western Society, p. vii.

3 See the explanation of the prison concept in Wikipedia, available on URL http://en.wikipedia.org/wiki/Prison on
Aug. 25,2008.

4 Ibid.

14
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are held while waiting for their sentence, to an institution where criminals
serve their sentence.

Today, a prison, penitentiary, or correctional facility is a place in which
individuals are physically confined or interned and usually deprived of a
range of personal freedoms, while a prison system is the organizational
arrangement of the provision and operation of prisons, and depending on
their nature, may invoke a corrections system’. Another very popular
concept similar to the prison is the “jail” concept, which is widely used in
the everyday language. However, there is an essential legal difference
between those two concepts since typically jails are intended to hold persons
awaiting trials or serving sentences of less than one year, whereas prisons
host prisoners serving longer sentences’. In these terms, regarding to the
present research, the Idrizovo penitentiary institution in Skopje serves as a
prison, since it hosts prisoners convicted to sentences longer than two years,
while the penitentiary institution in Tetovo serves as a jail where persons
convicted to less than two years serve their sentence.

This represents one of the main ways to classify and categorize the
convicted persons, which is usually done with the purpose of finding a
convenient rehabilitation and re-socialization program for them. But it has
not been like this forever. The rehabilitation goal developed slowly during
the last century whereas the retribution purpose was evident from the very
beginning, as it will be explained below.

Factors that justify the appearance of the imprisonment sentence

As it was mentioned earlier, the imprisonment as a separate sentence
appeared in the last years of the 18" century. The penologist Sulejmanov’
explains this fact through mentioning some factors that justify this fact:

1. The imprisonment sentence appears after the French Revolution
when the new era of capitalism begins to develop. In this new socio-
economic system the right to life and liberty and private property
appeared as new and relatively unknown concepts that became
available and immanent to everyone, not just to a separate category
of people. This change in the system of values in the new formed
organizational system made the right to freedom and liberty a very

> Ibid.
®  Ibid.
Sulejmanov “Tlenonoruja” (Penology). pp. 165-168.

15
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important and immanent right and therefore according to this new
system, taking away this right began to represent a serious and harsh
punishment for a certain person.

2. The strong relation between the punishment system and the
production policy and social relations is a second factor mentioned
by Sulejmanov. Namely it is emphasized that the new era where the
labor was highly needed in the newly funded capitalist society
identified the prisoners as a new category of persons whose labor
can be used in different ways for a very cheep price.

3. Furthermore, the new orientation of the criminal law concepts gave
more importance to the humanity principle and redirected the
purposes of the punishment towards the convicted person who was
to be re-socialized in order to live as a common citizen, and not only
to the society. This was a new and revolutionary development that
appeared through the classical and anthropological-positivistic
school.

4. Finally, the new type of national states with new and stronger
institutions made the implementation of the imprisonment sentence
much easier than earlier having in mind the simpler and
economically less developed feudal system.

These are some of the factors that help understanding the reason of the
appearance of this sentence through understanding the general social
development and the change of the system of values that emphasized some
newly recognized rights as sacred and immanent to everyone, thus making
their deprival harder then ever before.

Penitentiary systems

To conclude with the historical evolution of the imprisonment sentence,
the different penitentiary systems must be explained in order to notice the
redirection of the purpose of this sentence and the reorientation of this
system towards the convicted persons.

The associative system or the joined imprisonment

16
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According to the experts, this is not even a penitentiary system since
there is no classification and no program for the convicted persons who used
to be kept together regardless their age, sex, the crime for what they were
convicted, the length of their sentence and their personal needs. It
represented the most primitive way of only isolating the prisoners in a closed
space where they were held away from the other people. Inside the so called
prison a chaotic way of life occurred since there was not any kind of
program or deprivation for the convicted persons. They were allowed to
drink alcohol, gamble and do all the other things that are usually forbidden
in a prison. This system was characteristic for the first years of the
appearance of the imprisonment sentence especially in UK where prisoners
were usually held in abandoned ships in the Thames River in very bad living
conditions which caused different epidemic diseases that used to infect the
other part of the population too®. This caused a general revolt of the
illuminists of this period who asked for immediate prison reforms such as
Jeremy Bentham and John Howard who are known as the fist reformers in
this regard asking for a more human treatment of the prisoners and for a
substantial reform where something more should be done for the convicted
persons while serving their sentences instead of allowing their chaotic lives
continue even worse inside the prison walls.

The cell system

a) The Pennsylvanian cell system

This is the first prison of this kind which dates from the early 1792 and
was established in Philadelphia (Pennsylvania, USA) and was called The
Walnut Street Prison, while later on 1828 another prison of this kind was
established , the famous Cherry Hill Prison. These prisons were
characteristic because they represented a totally opposite picture compared
to the previously mentioned prisons of the associative system. The
Pennsylvanian prisons were very carefully organized and very severe in
terms of the fact that there was no communication between the prisoners:
they were all separated into cells, they were never allowed to leave their cell
while serving the sentence, they didn’t do any kind of work, they couldn’t do
any kind of reading except the Bible, the cells were small and with small
windows that looked at nowhere; so having all this in mind, it can be said
that the only purpose of these prisons was to make the prisoners suffer for

8 For more information check on Sulejmanov “ITenonoruja” (Penology), pp 176-182 as well as Janet Semple’s:

Bentham's Prison: A Study of the Panopticon Penitentiary.
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what they have done and repent for that through making them think and
contemplate for their wrongs.

This is a very harsh type of prison and the result of all this effort was that
usually the prisoners were not that tough to overcome this penalty.
Numerous suicides took place since the lack of programs for work and
rehabilitation, the lack of communication and the lack of getting information
through reading was very hard to bear. Even though the original idea was to
stop the communication between prisoners in order to stop the “criminal
infection” among them, this kind of imprisoning showed as very
unsuccessful since the prisoners mental life was seriously harmed as well as
their physical condition, their labor remained totally unused and the
punishgnent was in general unfair in regard of the modern standards of
justice’.

b) The Auburn cell system

The Auburn system' (also known as the New York System) is a penal
method of the 19th century in which persons worked during the day in
groups and were kept in solitary confinement at night, with enforced silence
at all times. The silent system evolved during the 1820s at Auburn Prison in
Auburn, N.Y., as an alternative to and modification of the Pennsylvania
system of solitary confinement, which was gradually replaced by the first
one. Whigs favored this system because it promised to rehabilitate criminals
by teaching them personal discipline and respect for work, property, and
other people. This kind of prison was established partly because of the
simple fact that the Pennsylvanian system showed as very inconvenient and
useless and partly because it was understood that the labor of the prisoners is
to be used in a proper way. The main characteristics of this prison were that
the prisoners were kept together during the day while doing their work, but
they were not allowed to talk to each-other (the famous “silence rule” aiming
to disallow the communication among them which would lead to sharing
their experience and influencing negatively on the others), the prisoners used
to wear simple clothes made from a grayish material with horizontal
stripes.'’ A revolutionary system of transporting the convicts around the
prison complex was also created. The prisoners marched in unison and had

For more information about this system read Sulejmanov “Ilenonoruja” (Penology), pp. 182-187, as well as
Stephen D. Gottfredson, Sean McConville; America's Correctional Crisis: Prison Populations and Public Policy;
and Victoria R. DeRossia; Living inside Prison Walls: Adjustment Behavior.

Generally explained in Wikipedia, available from URL http://en.wikipedia.org/wiki/Auburn_system on Aug. 27,
2008 and in On the Penitentiary System in the United States and Its Application in France, Gustave De
Beaumont, Alexis De Tocqueville.

" Ibid.
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to lock their arms to the convict in front of them. The prisoners had to look
to one side and were not allowed to look at the guards or the other inmates'.

Even though the aim was to step forward with the organization of the
prisons in this respect and to provide the convicts with a program that would
help them do better in the everyday life, still all this proved unsuccessful
since there was not yet an evident and efficient program for rehabilitation.

The progressive penitentiary system

The progressive system can be originally found in different countries
such as UK or Ireland. But for the first time, this system was used in the
prison colony of Norfolk Island by the revolutionary administrator
Alexander Maconochie. He is known as the inventor of the progressive
system that was used during his administration and consisted of earning
points by the prisoners through their good behavior in order to receive
privileges and to be settled in a less controlled place of the prison. This is
very much the logic of the modern prisons also: while serving their sentence,
the prisoners go from phase to phase facing first of all a typical retributive
period where they are isolated and suffer for their wrongs, to continue
afterwards with the second period of joined work with the other prisoners
and with re-socialization programs that aim to give the convicts
opportunities to work on their qualification, whereas the third phase consists
of replacing the convicted person to an open sector of the prison with less
control and better living conditions with more privileges, and the last phase
consists of releasing on parole of the prisoner. This means that the
progressive system, just like the name suggests, consists of an evolutionary
progress of the convicted persons which is preparing them step by step for
their life in freedom. This system is recognized in numerous Western
countries and represents the form of the penitentiary system in Macedonia as
well.

From the above mentioned facts, we can conclude that the purpose of the
imprisonment sentence has changed during centuries from its appearance
until modern times. Today it is impossible to think of this sentence as only a
retribution or punishment for the convicts. The rehabilitation and re-
socialization aims have been identified as the most important once and this is
why developed countries work a lot in programs that tend to give the

12 Ibid.
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prisoners appropriate education and qualification so that they can find
another way of dealing with the everyday problems apart from criminality.
As it was mentioned earlier, the whole criminal law and procedure is now
oriented towards the accused and the convicted person, at least when it
comes to the written rules, however the reality might be different.

The contemporary prisons in different countries

It is interesting to mention some of the characteristics of the prisons in

modern countries that are generally considered as substantial"’. According to
them, amongst the facilities that prisons may have are:

A main entrance, which may be known as the 'gatelodge' or 'sally
port' (stemming from old castle nomenclature)

A chapel, mosque or other religious facility, which will often house
chaplaincy offices and facilities for counseling of individuals or
groups

An 'education facility', often including a library, providing adult
education or continuing education opportunities

A gym or an exercise yard, a fenced, usually open-air-area which
prisoners may use for recreational and exercise purposes

A healthcare facility or hospital

A segregation unit (also called a 'block' or 'isolation cell'), used to
separate unruly, dangerous, or vulnerable prisoners from the general
population, also sometimes used as punishment (such as solitary
confinement)

A section of vulnerable prisoners (VPs), or protective Custody (PC)
units, used to accommodate prisoners classified as vulnerable, such
as sex offenders, former police officers, informants, and those that
have gotten into debt or trouble with other prisoners

A section of safe cells, used to keep prisoners under constant visual
observation, for example when considered at risk of suicide

A visiting area, where prisoners may be allowed restricted contact
with relatives, friends, lawyers, or other people

A death row in some prisons, a section for criminals awaiting
execution in countries that apply the death penalty

13
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A staff accommodation area, where staff and guards live in the
prison, typical of historical prisons

A service/facilities area housing support facilities like kitchens
Industrial or agricultural plants operated with convict labor

A recreational area containing a TV and pool table

Although it may seem that a hotel accommodation facilities are being
explained, especially if the poor living conditions characteristic for the
prisons in Macedonia are taken into consideration; this explains the modern
concept that the prisoners should be treated as normal people and should be
given all the facilities to enjoy a normal life which is isolated from the others
and which has a special regime with special purposes to change the way of
life of the people while depriving them from their freedom as their most
important right.

A comparative view of the imprisonment sentence

The imprisonment system and practice differs in countries all over the
world. In order to compare some of the experiences regarding this issue and
to identify the needs of the imprisonment system in Macedonia, the practices
of USA, UK, France, Turkey and Japan will be explained below.

a) USA

Prisons in the United States are operated under strict authority of both
the federal and state governments as incarceration is a concurrent power
under the Constitution of the United States. Imprisonment is one of the main
forms of punishment for the commission of felony offenses in the United
States. Less serious offenders, including those convicted of misdemeanor
offenses, may be sentenced to a short term in a local jail or with alternative
forms of sanctions such as community corrections (halfway house),
probation, and/or restitution. In the United States, prisons are operated at
various levels of security, ranging from minimum-security prisons that
mainly house non-violent offenders to Super-max facilities that house well-
known criminals and terrorists such as -Terry Nichols, Theodore Kaczynski,
Eric Rudolph, Zacarias Moussaoui, and Richard Reid. The United States has
the highest documented incarceration rate, and total documented prison
population in the world. As of year-end 2006, a record 7.2 million people
were behind bars, on probation or on parole. Of the total, 2.2 million were
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incarcerated. More than 1 in 100 American adults were incarcerated at the
start of 2008. The People's Republic of China ranks second with 1.5 million,
despite having over four times the population of the US'. The main
problems with the prisons in USA are the overpopulation and the
effectiveness of the system. It is also known that because of the existence of
the capital punishment, the popular experience with the “death rows” is one
of the major problems of the American imprisonment system. Namely, it is
well known that persons convicted to death usually wait very long for the
execution of their sentence and this is often criticized as a serious breach of
the principles of humanity. Another problem with the US prisons is that the
state administration sometimes considers that “enemy combatants do not
have a right to habeas corpus - a hearing before a judge'’.” This is especially
evident when it comes to the treatment of the Guantanamo prisoners, a view
rejected many times from the USA Supreme Court.

b) UK

The United Kingdom has three distinct legal systems with a separate
prison system in each. England and Wales has one of the highest rates of
incarceration in Western Europe, with Scotland close behind: In 2006 an
average of 148 people in every 100,000 were in prison, just ahead of
Scotland with 139 per 100,000. Different form other countries; UK, USA
and some other developed countries have created reformed programs of
prisons where private contractors have been involved. Namely in UK,
currently there are seven prisons that have been designed, constructed,
managed and financed (so-called DCMF prisons) privately. There are two
further prisons that were built with public money but are managed privately.
Two more DCMF prisons, in Bronzefield (HM Prison) at Ashford and
Peterborough, have recently been opened. Private prisons are subject to
scrutiny by Her Majesty's Chief Inspector of Prisons in a similar manner to
prisons run by the public Prison Service'®.

14 For extensive information on this issue check the article Incarceration in the United States, available from URL:
http://en.wikipedia.org/wiki/Prisons_in_the United States, on Aug. 28 2008, as well as Understanding Prisons:
Key Issues in Policy and Practice, Andrew Coyle, pp. 42-46.

15 Savage, David G., Supreme Court again says Guantanamo prisoners should have rights, Los Angeles Times,
Friday, June 13, 2008, available from URL: http://articles.latimes.com/2008/jun/13/nation/na-scotus13 , on
August 28, 2008.

16 Check the article on Her Majesty’s Prison Service in Wikipedia, available from URL:
http://en.wikipedia.org/wiki/Prison on Aug. 28, 2008.
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c) Germany

The prisons in Germany are run solely by the federal states, although
governed by a federal law. The aim of prison confinement in Germany is
two-fold: emphasis is placed on enabling prisoners to lead a life of "social
responsibility free of crime" upon release, but society is also to be protected
from further acts of crime by the guilty. As a rule, pretrial confinement is
conducted at a facility close to the public prosecutor’s office that is
prosecuting the case. Criminals who have never been imprisoned (or were
imprisoned for a maximum of three months) are generally assigned to
prisons for first-time offenders (Erstvollzug). Recidivists are assigned to so-
called regular imprisonment (Regelvollzug). People who receive long
sentences are imprisoned at a maximum security prison (Langstrafenanstalt).
Special institutions are also provided for female and juvenile prisoners and
for those with special health or psychiatric needs'’.

d) Turkey

Prisons in Turkey are classified as closed, semi-open and open prisons.
Closed prisons are separated into different kinds according to its structure
and the number of the prisoners held. Examples are A type, B type, E type
and F type. F types are the ones in which high penalty prisoners are held.
Most which are being built today are L types that are for low penalty
prisoners'®. Turkish prisons have often been criticized for the treatment of
the political detainees of Kurdish origin and this has been subject to different
reactions considering this issue. Mainly the critics invoke to the use of
torture and cruel treatment of the detainees and the prisoners'”.

e) Japan

The Penal system of Japan (including prisons) is part of the criminal
justice system of Japan. It is intended to re-socialize, reform, and rehabilitate
offenders®™. According to the Ministry of Justice, the government's
responsibility for social order does not end with imprisoning an offender, but

17 Tbid. Prisons in Germany.

18 Ibid. Prisons in Turkey.

19  For more information read the article Torture and Prisons in Turkey, Translated and compiled by Miranda
Watson, available from URL: http://www kurdistan.org/Prisons/watson.html , on Aug, 28,2008

20 Check the article on Penal System in Japan in Wikipedia, available from URL:
http://en.wikipedia.org/wiki/Prison on Aug. 28, 2008.
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also extends to aftercare treatment and to non-institutional treatment to
substitute for or supplement prison terms.

A large number of those given suspended sentences are released to the
supervision of volunteer officers under the guidance of professional
probation officers. Adults are usually placed on probation for a fixed period,
and juveniles are placed on probation until they reach the age of twenty.

Amnesty international has cited Japan for abuse of inmates by guards for
infractions of prison rules. This abuse is in the form of beatings, solitary
confinement, overcrowding in small cells, "Minor solitary confinement"
("keiheikin") which forces inmates to be interned in tiny cells kneeling or
crossed legged, often for months, and restrainment with handcuffs for
prolonged periods of time*'.

Prisoners’ rights movements

Today, it is evident that problems exist in every part of the world
regarding the treatment of the prisoners. Therefore, different movements for
prisoners’ rights appear which are mostly based on the principle that
prisoners, even though they are deprived of liberty, are still entitled to basic
human rights. Advocates for prisoners' rights argue that they are often
deprived of very basic human rights, with the cooperation of the prison
authorities. Alleged violations often include™:

Prison authorities turning a blind eye to assault or rape of prisoners,
failing to take sufficient steps to protect prisoners from assault or
rape, or even allegedly arranging for prisoners to be assaulted or
raped by other inmates as a form of punishment

Providing insufficient treatment for serious medical conditions
(which is widely reported in both of the prisons where we committed
our research, Idrizovo and Tetovo)

Refusing freedom of expression, to read materials, and communicate
(particularly in cases of foreign languages in prisons, highly evident
in both our cases)

Punishing prisoners who raise complaints about bad conditions

21 :
Ibid.

22 Check the article on prisoners’ rights avaliable from URL: http://en.wikipedia.org/wiki/Prisoners%27_rights , on
Sept. 5, 2008 and The Rights of Prisoners: The Basic ACLU Guide to Prisoners' Rights, David Rudovsky, Alvin
J. Bronstein, Edward I. Koren, Julia D. Cade, pp. 1-12.
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Taking away prisoners' rights to sue prison officials or governments
for maltreatment, or to receive compensation for injuries caused by
the negligence of prison authorities.

Depriving inmates of freedom of religion.

Blockading inmates rights to legal materials and access to the courts.
Not properly feeding and clothing the prisoner.

Some in the prisoners' rights movement also advocate:

Conjugal visitation (extended visits during which an inmate of a
prison is permitted to spend several hours or days in private, usually
with a legal spouse)

Education for inmates (Prison education, also known as
Correctional Education, involves vocational training or academic
education supplied to prisoners as part of their rehabilitation and
preparation for life outside prison.)

Increasing the wages for workers who are employed within prisons
(which is a very important act for the workers in the prisons where
we did our research since the working conditions there are very bad
and not at all motivating,.

International documents that provide for prisoners rights and their
human treatment

There are two kinds of international documents that provide for
prisoners’ rights:

The first group includes the documents that provide for human rights
in general and which include prisoners rights also, such as: The
Universal Declaration for Human Rights, International Covenant for
Civil and Political Rights, International Convention for Elimination
of all forms of Discrimination, Convention Against Torture and
other Cruel, Inhuman or Degrading punishment or treatment,
Convention on the Elimination of all forms of Discrimination
Against Women, Convention on the Rights of the Child, the Rome
Statute of the International Criminal Court as well as The Four
Geneva Conventions — All these documents provide for human
treatment of the prisoners, respect for their physical and mental
integrity and dignity as well as opportunities for re-socialization
considering these as basic human rights.
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The second group includes documents that deal particularly with
prisoners’ rights and their treatment in the institutions of
administration of justice: Standard Minimum Rules for the
Treatment of Prisoners, Body of Principles for the Protection of All
Persons under Any Form of Detention or Imprisonment, United
Nations Guidelines for the Prevention of Juvenile Delinquency (The
Riyadh Guidelines), United Nations Standard Minimum Rules for
the Administration of Juvenile Justice ("The Beijing Rules"), United
Nations Rules for the Protection of Juveniles Deprived of their
Liberty, Principles on the Effective Prevention and Investigation of
Extra-legal, Arbitrary and Summary Executions, Principles of
Medical Ethics relevant to the Role of Health Personnel, particularly
Physicians, in the Protection of Prisoners and Detainees against
Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, etc. — These documents provide particularly for a
decent treatment of the prisoners and for specific rights for them.

According to this, it can be easily seen that there is a very strong
international legal basis for a proper treatment of the prisoners, and
according to that, the reality that will be explained below is a serious
violation of all these mentioned principles.

Prisons in Macedonia

The situation with the prisons in Macedonia is deeply concerning as it
will be seen from our interviews and the visits into two prisons here.
According to the laws, the prisoners have all the needed opportunities for
rehabilitation and re-socialization. Namely, the national Criminal Code and
the Law on Criminal Procedure, and above all the Law on Execution of the
Sanctions provide for a progressive system that aims to re-socialize the
prisoners and make them able to live in a normal society. On the other hand,
Macedonia has ratified all the above mentioned international documents that
provide for prisoners’ rights. However, as it has been stressed before,
Macedonia has problems implementing the rule of law principles since there
is a huge gap between the good laws and their real implementation. Below,
the situation on prisons of Tetovo and Idrizovo will be explained in details.
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The prison in Tetovo

The prison in Tetovo is of a half-open character where persons convicted
for sentences shorter than two years imprisonment serve their sentences.
Also, persons detained by the order of the court of first instance in Tetovo
are kept here. It is a relatively small prison with a capacity of 70 persons. It
is not overpopulated as in the case of Idrizovo prison which will be
explained later. It has 24 rooms with 4-8 prisoners inside.

Our colleague, Ermira Suljemani who implemented the interview with
the convicts in this prison explained that she was able to interview 50 of
them since the others were either engaged in the work that they are doing as
a part of their re-socialization program or they were released in permission
to visit their families. The following lines explain the situation in this prison:

The ethnic structure of the interviewed prisoners in the prison
in Tetovo
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“The first thing that became clear from the interviews was the difference between
the answers of the staff workers and those of the prisoners, which were almost contrary
to each other. Although Tetovo prison is not as ruined and as horrible as Idrizovo, from
what I have seen when I was a student, however, it still has a lot of things to make
better.

First of all considering the hygiene: In all the prison there is an unbearable smell
that pursues a person for days after he has finished the visit into it. The prisoners
complained that they do not have means to maintain their personal hygiene let alone
the hygiene of the cell. They receive everything from their homes and the institution
offers nothing to them in order to maintain the hygiene.

Another complaint was the claiming that there is discrimination among the
prisoners when it comes to getting the privileges such as permission to go out of the
prison for 7, 24 or 48 hours. The prisoners claimed that it happened very often that
some prisoners who do not fulfill the conditions for getting these privileges to get them
and others that fulfill the conditions not to get them. They also claimed that the
corruption in the prison is very evident stating that “if you have money, than you get all
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your rights, if not; you just stay here and do what they say”. Another very concerning
fact was that the doctor visited the prisoners only once a week, and when there is a
need for more common visits, it is usually not possible. They especially complained that
when there are influential diseases, the ill persons are not isolated in separate rooms,
what makes the disease spread very quickly among the other prisoners.

Another problem is the lack of facilities to practice the religion into the prison. The
Muslim prisoners were not given the possibility to wash themselves before prayers in a
separate place, instead, they use the amount of the drinking water that they get during
the day to do this ritual, and evidently it is far from enough. The Christian prisoners
also complained that there was never a Sunday prayer organized and they all asked for
better conditions to practice their religion.

The rooms were quite small, but the prisoners had a sporting hall where they
played football, table tennis, chess or other games. They also had a public phone from
where thy called their families.

From what I could see there, it cannot be said that there is discrimination on
ethnical or religious grounds, especially not in these times when many of the employed
persons are of Albanian ethnicity, however, serious corruption and violation of human
rights can be identified through social discrimination and through disrespectful
treatment of the convicts.”

As it can be seen from the short fragment from the report the situation in this
prison is not precisely as it should be, but there are no serious problems of high
importance. Compared to what will be explained below, it seems much better. Problems
that come from the inappropriate classification of the prisoners are not so evident in
Tetovo prison since the convicts serve shorter sentences there and they are not persons
identified as highly dangerous.

The prison in Idrizovo

Idrizovo is the only prison for longer sentences in Macedonia. Prisons in
the other cities serve for keeping persons who serve sentences up to one year
imprisonment, while in Idrizovo persons convicted to sentences longer than
one year serve their sentence. In other words, if this is compared to the legal
difference between prisons and jails, it can be said that Idrizovo is a prison in
the full meaning of the word, while the other cities have jails for the
detention of accused persons and persons serving shorter sentences.

Idrizovo is located near Skopje and represents the oldest prison in
Macedonia, firstly built in 1906 in the time of the Ottoman Empire, and
enlarged in 1947/48%. It can be understood that it is the biggest prison in

3 Beqiri, Mitasin, “Organizimi dhe gjendja e institucioneve penitensiare ne Republiken e Maqedonise™, Tetove,

2007, pp. 55.
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Macedonia. It has a fully closed sector, a half-open sector and an open sector
as well as a sector for the female prisoners. First, it has served to keep only
the political prisoners, and this practice has always been present, although
afterwards it has served for keeping other prisoners convicted for more
serious crimes sentenced to more than one year imprisonment. For the
purpose of this project, it was important for us to have the explanation of
someone who already served the sentence there. We decided that this person
would be Mr. Rufi Osmani who was a political prisoner in 1997 serving the
sentence of 20 months imprisonment for several crimes against the state as
they are called (Organizing acts against the constitutional regulation of the
state, non-implementation of the decision of the Constitutional Court,
Provocation of interethnic hatred, etc.) He told us that he served the sentence
firstly in self confinement (while he was in detention), and afterwards in a
pavilion with 5 or 6 other prisoners convicted for murder, drug abuse, rape
and theft. A really strange classification, honestly! He explained that the
living and working conditions were horrible without enough light in the cells
and without enough food. He also emphasized that the medical treatment
was very poor and negligent while the attitude of the doctors was pretty
offending. He also stressed that there were no books in Albanian language in
the library and the offered books were very old and uninteresting. He
particularly explained that the treatment in the investigative prison in Shutka
(Skopje) where he served the detention was even worse since during the
entire night you could hear the screaming of the detained persons who were
brutally beaten and tortured by the police. Here is his more fulfilling
statement:

“The living conditions as well as the hygiene and the food in the detention jail
Shutka and in Idrizovo prison are scandalous. The classification was done without any
criteria according to the crimes for which the persons served their sentence, and this
has had tragic consequences for numerous prisoners. The personal safety did not exist
since I was sharing the cell with murderers, rapists, maniacs and drug-addicts, and
thanks to God I did not suffer physically, but I have been suffering from psychological
stresses that I was able to overcome due to the strong character. The discrimination on
ethnic and religious basis was more then evident in every segment of the prison life
from the very initial acceptance, placement and food, engagement in work activities,
privileges, visits, medical treatment and decreasing of the punishment. The prisons in
Macedonia with all their equipment and performances in essence tend to destroy a
person’s integrity and they do not offer any alternatives for rehabilitation, repent or re-
socialization. The freedom is a spiritual category and it was worth to sacrifice it for an
ideal that the prison was never able to put in doubt.”
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The Idrizovo prison has a capacity for 850 persons, but it is always
overpopulated since according to the statistics, on December 2003 there
were 1023 registered prisoners®*. It has seven sectors™:

The acceptance sector

The closed sector

The half-open sector

The sector for narcotic addictives
The sector for chronically ill persons
The open sector and

The women sector

From the interview of Mr. Mitasin Beqiri, the vice-director of this prison
and lecturer at SEEU, we understood that the Idrizovo prison uses the Irish
progressive system in the programs dedicated to the convicts, although from
what we saw inside there, these programs remain only a theory and usually
do not get implemented in the practice.

When this project was started, it was necessary to get a permission from
the Directory for Execution of the Sanctions (a body of the Ministry of
Justice of RM) in order to enter the prisons and do the planed interviews
there. The Ministry acted very quickly and allowed the visit through an
official document. Furthermore, we had to talk to the Directors of both of the
prisons to schedule the days of the interviews. There were no problems in
the prison in Tetovo. The Director, Nuriman Tefiki, allowed our assistant
Ermira Sulejmani to enter the prison and to take all the needed time to do the
interviews.

On the other hand, the problems in Idrizovo started from the beginning.
The Director did not allow our assistant, Izeir Neziri, to do the interviews
claiming that the questions were too provocative and confidential
information was required by them. I was never able to understand how it is
possible that a question like “Is there enough light in the cells for reading or
working?” can ask for confidential information or can be provocative!
However, we had to ask for a secondary permission from the Ministry in
order to continue with the project. Luckily, the Ministry approved our
request, and this time the Director agreed. In all this matter, the vice-
director, Mitasin Beqiri, who’s work we have used as a reference while
writing  this contribution, helped us a great deal to overcome the
administrative difficulties in our work.

2 Ibid.
3 Ibid.
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Once our assistant entered in the prison, we understood the reason why
some persons were trying to avoid opening these doors that seemed to lead
us to Dante’s Hell.

The ethnic structure of 98 interviewed prisoners in Idrizovo
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Many times this prison has been referred to as one of the worst prisons
taking into consideration the poor living conditions there. Our colleague
Izeir Neziri, who implemented the research part in Idrizovo explained that
the living conditions in this place are horrible and a person gets traumatized
only for being there a couple of hours, let alone serving a longer sentence
there. In the next pages, the full report from three weeks visit in Idirzovo,
written by Mr. Neziri is included:

“According to the Law on the execution of sanctions, the purpose of one of the peal
sanctions - the imprisonment sentence, is the re-socialization namely enabling of the
convicts to re-build a life entering the human society with better possibilities for an
independent life according to the law. When I agreed to work in this project
coordinated by the Human Rights Centre of SEEU, I already expected a very bad picture
from what I was going to see in prison, but I did not expect that the picture would be so

terrifying.

The Penitentiary Correction Centre “Idrizovo”. That is the name of the legal
institution where the re-socialization of the convicts takes place. According to what |
saw there inside, I definitely think that this institution should be renamed only as the
Penitentiary Centre “Idrizovo” since I did not see any traces of correction and re-
socialization. From the very beginning of the project, I had an impression that what |
will see inside of those walls will not be good at all. In the meeting with the director of
PCC “Idrizovo” I had a feeling of a tendency to postpone the whole work, since I was not
welcomed properly and although we had a clear permission from the Ministry of
Justice, there was a tendency to make a secondary selection of the questions that were
to be posed to the staff and the prisoners, as well as limitations in terms of the number
of the prisoners that were going to be interviewed and the number of days on which the
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project was supposed to last although according to the permission from the Ministry,
there were no such limitations.

According to the agreement with the Director, I was supposed to implement the
questionnaire with the employed staff in the prison. The working conditions and
facilities for their work were far from acceptable: old rooms with a lot of humidity and
an unpleasant smell. The offices were small so in approximately 9m2 there were three
workers with inappropriate lightening and very bad working conditions. Furthermore,
according to the information I received, their salary is far from satisfying. According to
all this, the interest and motivation for the work and for doing something with the
convicts was minimal. Posing the questions from the questionnaire I concluded that a
part of them do not recognize some rules and documents related to their work since
they had difficulties answering some of the questions. There were some persons in older
age who were more experienced and were very objective while explaining the situation
there, while some others were much more careful.

But the real hell began when I entered the closed sector of the prison in the
building (if it can be called a building at all) where the convicts were settled. The
moment a person enters inside, a terrible smell that provokes vomiting can be felt and
getting used to it takes a long time since during the whole project, I could not get used
to it. Even for weeks after, I still had that feeling that I'm going to vomit whenever |
thought about that smell. There was humidity everywhere. But that was not all of it. I
was still in the “new part” of the prison, while the old part looked more like a ruining
which if nothing is done, one day will transform into a massive grave for those people
inside it. I saw destroyed walls, destroyed paths in the upper floors without security
rails. The rooms were a disaster and in some of them there was a huge amount of water
right in the middle of it. In rooms of 20m2 15 prisoners were staying in two level beds.
The rooms were very, very dirty as it could be seen in the low light inside there. It is
only one part of the new building that looks a kind of normal that is usually shown in
the media whereas the other part that looks really horrible is never shown. I would not
see it either if it weren't for some kind guardians who gave me the permission to enter
inside there.

Numerous provisions of the Law on execution of sanctions did not find any
implementation there. From what I saw there and from what was told to me by the
prisoners, there was not at all enough light in the cells from normal reading and work.

Is there enough light in the cells for reading and working

o 25%

O Yes
= No

0 75%
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The sanitary facilities are worrying; there are no facilities to maintain personal
hygiene. When asked about the quality of the food, most of the interviewees answered
that they don’t eat from what is being served to them in the prison but they receive
food from their relatives outside. There is sufficient drinking water but not qualitative.

The situaion with the sanitary parts of the prison

0 19%

m Very bad
= Sustanable

o Good

E57%
B 24%

I have to emphasize that some of the prisoners were frightened since there was
always one guardian present during the interview, but in some cases, when the
interview was realized face to face with the prisoner and without the presence of the
guardian, they felt freer to discuss their problems.

The situation with the health maintenance was especially worrying. Although
there is a medical sector that is supposed to take care for the prisoners’ health, the
hygiene and the quality of the consumed food and water, it didn’t function almost at all.
There were two employed doctors but besides my insisting to interview them, it was
told to me that it is not safe to go to the ambulance and therefore they cannot allow me
to go and do the interview.

There are no regular doctor visits, and if there are any, they take place very
rarely. If someone gets sick, then he has to register and get a number and wait a couple
of days in the line. This explains the fact that only during this project 5 or 6 deaths took
part. In one case, an interviewee who was feeling very bad, had fever and looked very
red in the face begged me to intervene for him to get a medical visit since he was really
feeling very bad. There were a large number of persons who had documentation for
their illness and some of them who were obviously very ill did not receive appropriate
medical treatment. There were cases wWhere prisoners, in accordance with the Law,
asked for medical treatment that they themselves would pay for, but all the procedures
got stuck somewhere in the folders and the problems continued. I encountered a
convict that had some papers documenting his mental illness, thus I cannot understand
what was he doing there since it is well known that mentally ill persons don’t serve
their sentences in prisons but in special institutions for mental diseases.

When it comes to the discipline measures according to the Law on execution of
the sanctions in cases when a discipline rule is violated by the prisoners, the impression
is that the mostly used penalty is solitary confinement and deprivation from benefits.
According to the information from the prisoners, there is a frequent use of violence
especially different humiliations and sometimes beating. It was especially strange that
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the supervisors were not intimidated while admitting that they use force against the
prisoners and that sometimes they were punished for misuse of force, the very common
phrase was “it is better if I hit him then he hitting me.”

Some of the employed persons do not behave humanly and with respect towards
the personal integrity of the convicts.

When it comes to the requests directed to the presidency of the prison, in most of
the cases they do not receive any answer at all, although according to the law, they
should receive an answer within 8 days.

Also, it happens very often that the requests for changing of the treatment (or
replacing the person from one to another sector due to the fact that the prison provides
for the above mentioned progressive system at least theoretically) to what they have
right according to the law, usually get stuck on their way, and some of the employees
and most of the prisoners claim that all the privileges and other requests find an
answer only if there are enough financial means to bribe the responsible persons.
Everyone told us that the corruption is a must in this institution. They usually say that
without money you are no one in the real world, inside there, without money, you are
less then no one.

The classification of the prisoners regarding the type of the
crimes

@ 11%

O Sharing the cell with persons
convicted for different crimes

@ Sharing the cell with persons
convicted for same crimes

0 89%

Regarding the work that the prisoners should do according to the re-socialization
program, there are very few employment places so there is a huge lack of possibilities
for work. There is a high need for working places, since if they do work, they receive
some privileges and engagements and they also should receive some amounts of money,
but that is rarely paid to them. This is extremely problematic since it is well known that
including the prisoners in a proper job gives them higher opportunities for re-
socialization and makes them use their time more reasonably and of course, it can be
seen as a possibility to decrease the criminal infection among prisoners. Namely,
because of the fact that the prison is overcrowded, there is not a proper classification of
the prisoners according to the crime they are sentenced for, so murderers, rapists, an
other serious criminals stay together with persons who committed traffic crimes. There
is not a special place for foreign prisoners, which is requested by the law, thus, there
was a foreign person who committed a less serious traffic crime that was in the same
cell with murders and rapists.
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In reference to the individual and group treatment of the prisoners, the
employees themselves admitted that it is not possible since the number of the employed
persons is very low compared to the number of the prisoners and this causes serious
damages to the process of the treatment of the prisoners.

According to the employees, are there any possibilities for
individual treatment of the prisoners?

m 38%

O Yes
= No

062%

Speaking of the library and the offered literature, the library is very poor
with very old books from the previous regime that doesn’t cause any interest
to the prisoners to read. And what is more important, there are no books in
other languages of the nationalities that live in Macedonia, except for books
in Serbian language that are a relict from the ex-Yugoslavia.

The conclusion would be that in PCC Idrizovo there are almost no
conditions and facilities for the implementation of re-socialization programs,
thus the sentence served there has mainly a retributive character. Of course,
people might say that those persons deserve this because of what they have
done. However, the question is how certainly we can claim that the
sentences are fully deserved and just, and is our judicial system as perfect
not to make any mistakes and not to condemn innocent people? This is why
the state organs should answer to the question how much PCC Idrizovo
really fulfills the purposes mentioned in the Law on execution of sanctions.”

It is sad and frustrating to read these lines since although it is well known
that a person should think before committing a crime that the punishment
waiting for him is harsh, but still, treating prisoners as animals and not as
human beings is obviously very far from human rights standards that this
country is trying to reach. This maybe explains the reason for the common
deaths in this prison as well as the reason for different hunger strikes and
other reactions of the prisoners. Namely, precisely these days, Idrizovo
prisoners of the closed sector have been involved in a great mutiny that was
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widely showed in the news.?® Only a week before the prisoners entered in a
hunger strike complaining for the bad living conditions in the prison®’.

From the words of the administrators of the prison, it is impossible
to find out what really happens inside there, since they claim that everything
is relatively fine. But in fact, it is not. The above mentioned facts that were
seen closely during this project tell us that this institution will have crucial
problems in the future too. I cannot think of any other words that would
describe that situation better then the following verses of Oscar Wilde:

“Vile deeds like poison weeds bloom well in prison air,
It is only what is good in man that wastes and withers there.”

Conclusions

What we see in prisons is the true face of a state and its society; the dark
face that makes you feel the shame of an unsuccessful story, full of wasted
lives, full of destruction. The state institutions should give an opportunity to
these people to chose if they still want to go further and do better things in
their lives or if they decide to continue their previous pursuance for
destruction. The idea is that the state institutions should offer this possibility
of choice.

Currently, what our state’s institutions offer for prisoners is only
violation of their rights and destruction of their personality, as some of our
interviewees explained. The only prison in Macedonia for serious
convictions which should have the most serious role in the re-socialization
and rehabilitation of these persons only punishes them very harshly for what
they have done. Punishing people that have caused harm to others and the
society is a legal thing to do, and it is regulated by national and international
documents. However, these documents provide also for prisoners’ rights for
minimum standards for a normal life. These standards cannot be met in
conditions explained above. Everyone is aware of the depravation of
freedom and other values that prisoners are deprived from. But the right to
life, and human dignity (physical and psychological), the right to medical
care, the right not to be discriminated against, the right to access to justice,
remain crucial and immanent for them no matter what they have done.

% “Mutiny in Idrizovo Prison”, by Predrag Petrovic, available from URL:

http://www.al.com.mk/vesti/default.aspx?VestID=97182 , on Sept. 5, 2008.
“Hunger strike in Idrizovo Prison”, by Predrag Petrovic, available from URL:
http://www.al.com.mk/vesti/default.aspx?VestID=96794 , on Aug. 8, 2008.
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I have always been convinced that the articles of the laws in Macedonia
that explain the purposes of a punishment (retribution, general and special
prevention and re-socialization) are not enough for a fair and just system of
justice. I always claim that the rights of the victim should be included in
these purposes. However, in a reality like this, where even the most
important rights and purposes clearly stated in the laws of a country are so
obviously violated, I end up with deep concerns that further reforms of the
laws of this country aiming towards a just legal system are simply
impossible.

To sum up, the administrators of justice in general and of the prisons,
especially those of Idrizovo in Skopje, should have the following in mind:

The appropriate classification of the prisoners is immanent and not
only required by law but also by every re-socialization program. It is
simply unacceptable that prisoners for different kinds of crimes stay
together and influence each other or cause serious damages to other
prisoners’ personality,

The educational programs must be reactivated in prison so that the
convicts receive an appropriate treatment and fulfill their time in
order to do something during their stay there. The choice is
immanent; the state must offer a choice to this category of people
instead of leaving them hopeless.

The idea of including private contractors in building new prisons can
be interesting and helpful to overcome this prison crisis that seems
to persecute this state forever.

Problems with prisons and prison population are very evident in other
countries as well. The well known “Prison Crisis” concept provides that
alternatives of prison must be implemented in order to protect first time
convicts for small crimes not to enter this vicious circle since it has been
concluded that short imprisoning sentences do more harm than well to the
convicts. Therefore, alternative measures like community service and
electronic control have been introduced elsewhere as well as in our country.
But they remain beneficiary as I said only for first time convicts for small
crimes. For more serious crimes the imprisonment remains the most
important sentence. Therefore a rapid and immanent reform of prisons is
needed especially in our country.

It also should be emphasized that many people think that in order to have
less populated prisons we must have largely populated schools and a good
educational system. However, the situation in the prisons in Macedonia must
change, whether as a result of the tendency to integrate in EU, or as a change
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of the general mentality (which is almost impossible). This change is
immanent because the prisons here have lost every single human
characteristic, and they do not serve for the aims they are created by the law
in the first place.
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Freedom of speech seen from the
perspective of article 10 of the European
convention on human rights and
fundamental freedom

Lorenc Stojani, LLM
(PhD Candidate)

Abstract

The article includes some very important conclusions of the European
Court of Human Right regarding the interpretation of the article 10 of the
European Convention on Human Rights and Fundamental Freedoms, which
protects the right to freedom of expression. On the other hand, under the
ECHR practice, this article protects not only information or thoughts
considered as positive or neutral, but also those who concerns, shocks or
insult. In this perspective, according to the ECHR, the limits of criticism
concerning politicians should be wider than for citizens, because the
politicians are more publically exposed. Concerning the insult, the article
analyzes the freedom of expression in relation to the honour of individual,
which constitutes a legitimate aim very often used by national authorities as
justification for limiting the freedom of expression. Concerning defamation,
it is very important the distinction made by ECHR between facts
(information) and evaluating considerations (thoughts and opinions). In this
perspective, article 10 protects also thoughts, critics or speculations, which
may not be proofed to be true, but are made in good faith. In such cases,
actions made in good faith shall not be subject to any process of proofing.
Regarding criminal sanctions, even when they consist in fines relatively
small, the ECHR has opposed them by arguing that they could play the role
an understood censure. While applying graver sanctions for criminal
offences against high official is considered by the ECHR to violate the
principle of equality before the law.
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Abstrakt

Artikulli, nisur edhe nga praktika e Gjykatés s€ Strassburgut, pérfshin
disa konkluzione lidhur me interpretimin e nenit 10-t€¢ té€ Konventés
Europiane pér t€ Drejtat e Njeriut, nen i cili mbron liriné e shprehjes.
Késhtu, ky nen mbron jo vet€ém informacionin ose mendimet, qé
konsiderohen si pozitive apo neutrale, por edhe ato g€ shqgeté€sojné, trondisin
apo fyejné. NE két€ kuadér, sipas Gjykatés sé Strassburgut, kufijté e
kriticizmit duhet t€ jené mé t€ gjeré pér politikanét sesa pér qytetarét, sepse
ata jan€ publikisht mé té ekspozuar. Pérsa i1 pérket fyerjes, artikulli trajton
lirin€ e shprehjes edhe né raport me nderin e tjetrit, i cilin pérbén g€llimin
legjitim mé shpesh té pérdorur nga autoritetet kombétare pér t€ kufizuar
lirin€ e shprehjes, népérmjet penalizimit t€ fyerjes dhe shpifjes. Lidhur me
shpifjen, réndési merr dallimi q€ ka béré Gjykata midis fakteve
(informacioneve) dhe gjykimeve vlerésuese (mendimeve, opinioneve).
Késhtu, nga neni 10-t€ jané t€ mbrojtura edhe mendimet, kritikat apo
spekullimet, t€ cilat mund t€ mos provohen si t€ vérteta, por qé jané béré né
mirébesim (qéllimi i miré) dhe né kéto raste ky mirébesim nuk duhet t'i
nénshtrohet ndonjé kushti pér t'u provuar. Pérsa i pérket sanksioneve penale,
edhe kur ato kané konsistuar né€ gjoba relativisht t€ vogla, Gjykata i ka
kundérshtuar, duke gené se ato mund té luanin rolin e njé censure té
nénkuptuar. Kurse, sanksionet mé t€ rénda ndaj zyrtaréve t€ larté i ka
konsideruar si shkelje t&€ parimit té barazisé€ para ligjit.

Ancrpakr

Opaa craTMja  BKIy4YyBa  HEKOM MHOTY BaXXHHM 3aKIydyolld OJ
EBporickuor cym  3a  YOBEKOBM IIpaBa KOM C€ OJHECyBaT Ha
unTepnperanujata Ha Ynen 10 on EBpomnckara moBenda 3a 4OBEKOBUTE
npaBa ¥ OCHOBHUTE CJIOOO/M, YWIIEH KOj TO OpaHW MpPaBOTO HA CJI000OAA BO
u3pasyBamero. On apyra crpaHa mak OBOj WICH HE caMO INTO TH OpaHu
uHGOPMAIIMUTE WM MHCICHATa, KOU CE CMeTaaT 3a [O3WTUBHU WU
HEYTpPAIHHU, TYKY 1 OHHE KOM TH BKIY4YyBaaT M MOTPECHUTE WIIH HABPEAUTE.
Bo oBoj acniexT criopen EBponckuor Cyn 3a YOBEKOBH MpaBa , TPAHHUIIUTE
Ha KPUTHIU3MOT Tpeba a OMIaT MOIIMPOKH 3a MOJIMTHYAPHTE OTKOJIKY 3a
rparaHure, 3aToa IITO TOJIMTUYAPUTE CE MOBEKE jaBHO eKCIOHUpaHu. Bo
OJTHOC Ha HaBpeJaTa, OBOj WICH ja aHAU3Upa clo00aTa Ha U3Pa3yBambeTo
BO OJHOC Ha YeCTa Ha WHAMBHMIyaTa KoOja MNPETCTaByBa JIETMTHMHA IIEIT
KOja 4ecTo ce ymnoTpeOyBa OJ CTpaHa Ha HAIMOHAIHUTE aBTOPUTETH KaKO
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OIIpaB/IyBabE 32 OTPAHNYYBAmkEC Ha ClI000AaTa Ha H3pasyBame. Bo oxHoC
Ha KJICBETEHETO MHOTY Ba)KHa yJora MMa pa3jidKara Koja ja HaBemyBa
EBponcknot cyn 3a 4oBeKoBH IpaBa momery (aktute (MH(OpMAIMHUTE) U
OIICHYBAmETO HA pa3MUCIyBamara ( MECIIH U MHCIICHa). Bo oBaa Hacoka co
Unenor 10 ce OpaHaT W MHCJIEHATa, KPUTHKUTE WU IITIEKYJIAUUTE KOU HE
MOXeE /1a c€ JIOKaKaT JIeKa Cé BHCTHHHMTH TYyKY JieKa ce HalpaBeHH CO
no0pa Hamepa. Bo oBue ciydam Kora JejcTBHjaTa ce HalpaBeHH cO J00pa
HaMmepa Hema Jla OuaaT mpeaMeT Ha MPOILecoT Ha IOKaKyBame.Bo omHOC Ha
KPUBUYHHUTE CAHKIUH, IypU U KOTa THE C€ COYMHYBAaT O]l PEIaTHBHO MaJH
ka3uu, Cy/I0T ce ClpOTHUBCTaByBa OMJCjKM THE MOXKAT Jia UTrpaaT yJora Ha
enHa neH3ypa. Jlojeka TpPUMEHYBAameTO Ha IOTOJEMH CaHKIUK 33
KPUBUYHH TIPEKPLIONHM MPOTHB BUCOKUTE (YHKIMOHEPU OJf CTpaHa Ha
EBponcknoT cyn 3a YOBEKOBM NpaBa Ce TPETUPAT KaKO IPEKPIIOK Ha
NPUHIMIIOT Ha €HAKBOCT IPeJT 3aKOHOT.

Introduction

If we insult someone, principally the fundamental right of expression and
that of human dignity (respecting their honor) clash with one another. Thus,
justice must reach a decision about the most legitimate in respective cases. In
this context, the paper seen from the perspective of Strassbourg Court treats
as its first issue the meaning of “freedom of speech”, according to the first
paragraph of article 10 of the European Convention of Human Rights. The
second issue deals with conditions and criteria under which this freedom is
restricted; the third issue, moreover, treats people’s honor and reputation as
one of these reasons, therefore it becomes the object of defense against the
offences of insult and defamation.

Article 10

1. Every person has the right of expression, which includes the
freedom of opinion and the freedom to receive and give information
or opinions, without the interference of public authorities and with
no restrictions. This article does not prohibit States to establish an
authorizing regime for the radio broadcast, for the cinema or
television.

43



Lorenc Stojani, LLM

2. Exercising these freedoms, which might have obligations and
responsibilities, might be subject to some formalities, conditions,
restrictions or sanctions provided by law, which in a democratic
society are indispensable measures for national security, territorial
integrity or public security, to protect public order and to prevent
crimes, to preserve health and moral well being, to protect the
dignity or the rights of the other, to prevent the dissemination of
confidential information or to guarantee the authority and
impartiality of the judicial system.

The meaning of freedom of speech

Freedom of speech is one of the bases of a democratic society, one of the
conditions for its progress and for the development of the individual
(Handyside vs. United Kingdom, 1976). Freedom of opinion includes the
negative freedom of not being obliged to communicate your opinions.

Article 10 protects not only the information or opinions, which are
considered as positive or neutral, but also those, which insult, shock or
embarrass (Vogt vs. Germany, 1995). In this perspective, article 10 of the
Convention, justifies also information or insulting thoughts. With
information, the Convention refers to real expressions, which related exactly
with the insult. (Article 120/1, Criminal Code of the Republic of Albania).
With thoughts, the Convention refers to opinions which constitute an insult
(Article 119/, Criminal Code of the Republic of Albania). It is necessary to
make clear that even the defamation constitutes an action which insults a
person, harming in this way his honour, but in this case we should
understand words which harm the social honour of the individual, by
delivering real humiliating sayings against third persons.

Exercising the freedom of providing information and opinions in full,
gives way to the free critic of the government, the latter is the basic indicator
of a democratic state. This is the case when insults against a public official
on duty is justifies (Article 239/1, Criminal Code of the Republic of
Albania). The same would apply also for insults made against judges
(Article 318, Criminal Code of the Republic of Albania), which cannot be
classified as something different, but as an insult against a public official on
duty in the justice system.

It is the right of the press to provide information and opinions on political
issues, as well as in other areas of public interest. It is not only the press,

44



SEEU Review Volume 4, No. 2, 2008

which has a duty to provide such information and opinions, but the public as
well has the right to receive them (Lingens vs. Austria, 1986).

Artistic creations are also considered by the Strasbourg Court as a major
contribution to the exchange of ideas and opinions, because art helps to form
a public opinion as well as to express it, furthermore, the public is faced with
the main issues of the day (Muller vs. Switzerland, Appeal.no.10737/84,
Commission Report of 8 October 1986).

Since freedom of expression refers to both the provision of information
and opinions, the distinction that the Court has drawn between facts
(information) and evaluative judgments (thoughts, opinions) is of an
importance: While opinions are subjective attitudes and evaluations for an
event or situation and are not perceived as evidence to be true or untrue,
facts, upon which opinions are based, can be proved as true or untrue.
Therefore, along with the information or the data that can be verified,
opinions, critics, speculations, which cannot be proved as true, are also
protected by article 10. The distinction between opinions and the prohibition
of the request for evidence in relation to such opinions is essential in the
national legal systems, which foresee this condition for the offence of
“insult.” Even in relation to the facts, the Court has recognized the protection
on a good faith basis, providing some space to the media, where mistakes are
to be tolerated. In this context, the good faith (trust) should not be subject to
any condition for evidence and this freedom of the press takes significance
in the publication of “gossips” or claims that cannot be proved by the
journalists (Thorgeirson vs. Iceland, 1992).

Restrictions and conditions

Damaging someone’s honor and reputation should not be always
considered as a criminal offence and to provide legal basis for legal
reactions. Similarly, public critic that can put at risk the judicial authority
(see above, p.2) should not be condemned any time such critics occur.
Otherwise, this would lead to a hierarchy of rights and values, thus, placing
the freedom of speech at the bottom of the list, for example, after the right to
honor and moral dignity, or to public order etc. Moreover, such a hierarchy
would not comply with all the international treatises, which foresee an
equality of rights and do not allow permanent restrictions for the application
of one right, because this would mean denying the right in question.
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The list of possible interferences (formalities, conditions, restrictions,
sanctions) in exercising the right of expression is quite wide and there are no
predetermined restrictions. Similar interferences could be: punishments
(fines or imprisonment) (Barford vs. Germany, 1989; Lingens vs. Austria,
1986; Dalban vs. Rumania, 1999), court decision to pay the civil damages
(Muller vs. Switzerland, 1988), prohibiting publications (Sunday Times (2)
vs.United Kingdom, 1991; Observer and Guardian vs.United Kingdom,
1991), confiscating publications (Handyside vs. United Kingdom, 1976;
Muller vs. Switzerland, 1988), declining the issuance of the license to
broadcast (Autronic AG vs. Switzerland, 1990), prohibiting the exercise of
the journalist profession, court orders to find the source of information of the
journalists, and imposing sanctions when they do not apply this (Goodvin vs.
United Kingdom, 1996) etc.

Among this wide range of interferences (restrictions), after “censoring
before the publication”, “criminal punishment” would probably be the most
dangerous one to this right. The Court has challenged even those cases when
criminal sanctions have been in the form of fines relatively in small amounts,
as they might have been an implied censure. In a case where the journalist
had been fined, the Court had stated: “Although the sanction imposed on the
author did not prevent it, in the strict meaning of the word, as it is self
expressed, speech would still be subject to such censure, which could
probably discourage the author to make similar critics in the future... In the
framework of political debate, a similar sanction will quite likely not allow
the journalist to contribute to the public debate on issues affecting
community life (Lingens vs. Austria 1986; Barthold vs. Germany, 1995).

Likewise, fines and court expenses could be some kind of interference in
the right of expression, when its sum might affect existential elements, such
as financial survival of the damaged party ‘Open Door and Dublin Well
Woman Centre vs. Ireland, 1992). Civil punishments (with or without
criminal punishments) given for damages to the dignity of the honor of the
others, could also be some kind of interference in exercising the right of
expression (Tolstoy Miloslavsky vs. United Kingdom, 1995). European
Court stated in the case of Tolstoy Miloslavsky: “... this does not mean that
the jury was free to impose any fine deemed as appropriate; the fine
regarding the damage of defamation should bear a reasonable proportional
relation to the caused damage of reputation.”

The order of the court to find documents and sources of the journalists,
along with the punishment when such and order is refused, is still considered
by the Court as an interference in exercising the right of expression. In the
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case of Goodvin, the Court noticed that such measures interfere undisputedly
in the freedom of press and decided in journalist’s favor.

Based on the second paragraph, national authorities can interfere in
exercising the right of expression, when three conditions are altogether met:

1. the interference is provided by law,

2. its aim is to protect one or more of the interests and values foreseen
in this paragraph

3. the interference is necessary in a democratic society

Domestic courts should follow these three conditions, when they examine
and take decisions regarding cases that include somehow the freedom of
expression. The court has accepted in rare cases that the rules of customary
law or principles of international law should be the basis for the interference
in the freedom of expression.

When a legal provision is required to be applied, which might in some
way interfere in the freedom of expression, domestic courts should identify
the value of the interest protected by the respective provision, and they
should check whether this interest or value is one of those mentioned in the
second paragraph of article 10. The courts may apply that provision for the
individual in question, only when there is a positive answer. For example, a
criminal offence or criminal procedure against a journalist accused for
damaging the reputation or the honor of someone should have the legitimate
purpose of protecting the reputation or the honor of others. However, the
courts should ensure that the interest to be protected is real and not just an
uncertain possibility. Problems of this kind might emerge in cases of insult
or defamation against high officials (including the president of the country,
ministers, MPs etc) or officials (including police officers, prosecutors, and
all other public officials). While the decision to punish a person who has
insulted or defamed against a person belonging to one of the two above
mentioned categories, can be justified with the need to protect “the
reputation or the rights of others”, a greater sanction than the one prescribed
for insult or defamation against an ordinary person would not be justified.
Greater sanctions for defamation against high officials contradict the
principles of equality before the law. Moreover, these high sanctions would
implicitly protect more than just the rights of these individuals performing
such duties. They would protect abstract notions such as, “state authority,”
or “state prestige,” which are not found in the provisions of the second
paragraph. Furthermore, values such as “the image and the honor of the
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2 [13

country or government”, “the image and the honor of the nation,” “state
symbols”, “image of public authorities”, are not mentioned in the second
paragraph, thus, are not legitimate reasons to restrict the freedom of
expression. Criticizing officials and institutions that exercise their authority
is a fundamental right and a duty of the media, of ordinary individuals, and
of the society in general. For example, destroying a state symbol or a
degrading act against it (Article 268, Criminal Code of the Republic of
Albania) could be an objection and critic to some political decisions of the
government. Such an objection and critic should be free since it is the only
way to debate openly on mistakes and to find a solution to them.

99 ¢

In order to make a decision in compliance with the third condition,
domestic courts should apply the principle of proportionality, answering the
question: “Was the aim in proportion to the means used?”” The “aim” in this
equation is one of some of the values or interests foreseen in the second
paragraph, whereas the “means” is the concrete measure, which is approved
or applied for an individual that exercises the right of expression. For
example, a “means” might be the criminal punishment for insult or
defamation. In order to prove that this interference was “necessary in a
democratic society” domestic courts and the European Court should verify if
there was a “social imperative necessity”, which has required that special
restriction on exercising the freedom of expression. In this perspective,
“defamation of the republic and its symbols” (article 268) it is true that
protects a formal honour, but defamation of these symbols which constitute
the identity of a state could be a threat to social peace in a country; therefore
this criminal contravention is classified under the section of criminal
offences against public order and security. That’s why in these cases we
should carefully analyze the proportionality between the freedom of
expression and public security, which represents one of the reason for the
limitation of the freedom of expression foreseen in the paragraph 2 of the
article 10 of the Convention.

In the case DI vs. Germany, a researcher (a historian) denied the
existence of gas chambers in Auschwitz, declaring that they were false and
built in the first days after the war and German taxpayers had paid 16 billion
DM for these lies.

The researcher was sanctioned by the domestic courts. The Government
was justified in front of the Commission for this fine by giving the argument
of interest to protect “national security and territorial integrity”, “the
reputation and other people’s rights”, as well as “preserving public order and
prevention of crime”. Applying the principle of proportionality, the
Commission stated “Public interests for the preservation of public order and
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prevention of crime among German people, due to the insulting behavior
against Jewish, and the condition to protect the reputation and their rights in
a democratic society are more valuable than the researcher’s freedom to
disseminate publications, where the gas suffocation of Jewish by the Nazis
regime is denied.” The Commission in the cases Honsik and Oschensberger,
where researchers denied the existence of Holocaust as well and incited
racial hatred, reached similar conclusions too.

“The protection of public order and prevention of crime” was balanced
with the “critic against the government from its opponents” in the Castells
case. The Court concluded that the freedom of expression should strongly be
protected on behalf of the political opposition.

Mr. Castells accused the government for failing in investigating the
murders in Basque population. He accused the government for being
involved in those crimes. Mr. Castell declared, “The government could be
behind these acts, the party of the government and its staff. We know that
they will use atrocity even more, as a political instrument, attacking Basque
dissidents and eliminating them... ”. Mr. Castells was accused for insulting
the government.

Analyzing the condition whether government’s interference was
“necessary in a democratic society” the Court stated, “While freedom of
expression is important to anyone, to a representative elected by the people
is especially important. He represents his electorate, draws attention to their
concerns, and protects their interests. Mr. Castells did not express his
opinion from the Senate, as he could as well have done without being afraid
of the sanctions; however, he chose to do it in a periodical magazine.
Nevertheless, this does not mean that he lost his right to criticize the
government. In a democratic society, actions or non-actions of the
government should be subject to a scrutinized analysis, not only by the
legislative and judicial authorities, but also by the press and public opinion”.
Then, the Court reminded that the accusations submitted by the researcher
against the government were of a great interest to public opinion (as it was
proved by the sale of all the copies of that edition).

As a conclusion, all domestic courts should understand that although
breaking public order is in principle legally punished, judges should evaluate
the conflict of interests and should apply the principle of proportionality,
when making decisions, if the punishment for exercising the freedom of
expression “is necessary in a democratic society.”
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The case De Haes and Gijsels, brought to Court the necessity to balance
the interest of “protecting the reputation and the rights of judicial members”
with the interest of “protecting freedom of press”.

Journalists had criticized judges of the Appeal Court by using taunting
terms in five researching articles, about a divorce case, where they had
decided that both children of the divorced family should live their father.
The father, a well-known notary had been previously accused by his wife
and her parents for sexually abusing both children. During the period of
divorce, the investigation against the notary was closed without any
incrimination. Three judges and a prosecutor indicted both journalists and
the newspaper, asking for civil damages for the defamatory statements. Civil
courts declared that both journalists had strongly suspected in the
impartiality of the judges and had written that they had intentionally taken
the wrong decision, due to their close political relations to the notary.

The Court accepted in principle that judicial members should enjoy
public reliability and they should be protected against any overwhelming
attacks, which lack a factual basis. Then the Court examined the articles and
noticed that many details were given, including opinions of experts, which
proved that the journalists had carried out a professional research before they
informed the public about the case in question. The articles were part of a
wide public debate on incest and on the way that the judicial had decided
about the case. The court by giving more importance to the right of the
public to be informed on an issue of public interest, decided that the decision
of domestic courts was not “necessary in a democratic society” thus, article
10 was violated.

Another important declaration of the Court with regard to this case,
referred to the value of the decision on the acquittal, in favor to the notary.
Stating once more that the administration of justice is an issue of public
interest, the Court confirmed that court decisions should be subject to public
control. The fact that the authorities took a judicial decision for the moment
was not an obstacle to journalistic investigation, to the critic of the facts and
to a final decision. Public debate on judicial decisions, along with critics to
judicial conclusions cannot be prohibited. An irrevocable writ should not be
in itself an evidence to demonstrate that the media is lying, if it offered
information and different viewpoints from those of the court decisions.

In principle, defamation in press against a judge is often found in debates
on malfunctioning of the judicial system or in the context of suspicion on the
independence or impartiality of judges. Such issues are always important to
the society and should not be let out of public debate, especially in a state

50



SEEU Review Volume 4, No. 2, 2008

experiencing periods of transition toward an independent and efficient
judicial authority. Certainly, if these critics aim mainly at insulting or
defaming against judicial members, without contributing to public debate on
administration of justice, the protection provided in the framework of
freedom of expression could be narrower.

Freedom of expression and the reputation

The protection of “reputation and the rights of others” is so far the
“legitimate aim” most often used by national authorities to restrict freedom
of expression. The Court has developed quite a wide legal practice by
ensuring the highest protection for the freedom of expression, and especially
for the protection of the press in its mission as the provider of information
and a public guard. The privileged place reserved to media comes because of
Court viewpoint for the essential role of the political expression in a
democratic society as regard to the election process as well as daily
problems of public interest.

In relation to language, the Court has accepted harsh and severe criticism
as well as mundane expressions used figuratively, since the latter has the
advantage of attracting the attention to issues under discussion.

With regard to the case Lingens, the Court had to balance the freedom of
press with the reputation of a high official, based on the principle of
proportionality. The critics were focused on the political movement of the
Austrian Chancellor, who had entered into coalition with a party, led by a
person of a Nazi background. Chancellor’s behavior was deemed as
“immoral”, “un-dignifying” and showed “low opportunism”. Domestic
courts stated that the journalist could not prove his claim as true concerning
the “low opportunism”. Analyzing the condition, whether the interference in
the freedom of expression was “necessary in a democratic society”, the
Court developed some very important principles supporting the viewpoint
that politicians should be more tolerant of media critics. The Court explained
their reason “... the freedom of political debate is the cornerstone of the
concept of a democratic society. The limits of an acceptable criticism should
be wider for a politician than for a private individual, because different from
the last, the former is inevitably more exposed.” The Court did not rule out
the protection of the reputation of politicians, but it also stated that in these
cases the conditions for such a defense should be compared to the interest of
free discussion about political issues.
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The decision of the Austrian courts concerning the protection of
“evidence burden” was proclaimed as wrong by the European Court. The
Court emphasized the distinction between “facts” and “judgment of values”,
taking into consideration that the truth of “the judgment of values” is an
impossible task. While the existence of facts can be proved, the truth of the
judgment of values cannot be subject to evidence. The request to prove the
truth of the judgment of values infringes the freedom of opinion itself. The
Court observed that the facts upon which Mr. Lingens had based his
judgment of values were not only incontestable but his action was also in
good faith.

Similarly, in the case Dalban, the Court stated, “it would have been
unacceptable for a journalist to be allowed to express judgments of critical
values, unless he could prove their truth”.

This distinction is important not only for making the formal distinction
between insult and defamation, but has also a practical importance for
situations when saying represents an opinion, regardless of the fact that is
based in a real context. Therefore, in these cases there should be no
limitation to the freedom of expression and shall not be subject to any
process of proofing. Furthermore, in the case Schwabe, the Commission
referring to the evident linguistic restrictions stressed, “In a contribution no
matter how modest it may be to a debate on the standpoints of politicians
and their political morale, not every word should be considered, in order to
exclude any chance of misunderstanding.”

Giving more space to the freedom of press in the case Dalban, the Court
stated “Journalistic freedom covers even possible controversies up to a
degree that may even lead to provocation.”

Following the principles of the Court, any domestic law that would
protect politicians and in general all high officials (such as the president, the
prime minister, ministers, members of parliament etc.) with special or higher
sanctions against insults or defamation especially made by the press would
contradict article 10. If there are such provisions and if requested by the
politicians, domestic courts must refuse their application. Otherwise, courts
may rely on those provisions for mere insult and defamation.

In the Criminal Code of the Republic of Albania, for the insult to a public
official on duty (Article 239) and the insult to judges (Article318) is foreseen
a graver sanction than the simple insult (Article 119). The same is valid also
for the simple insult (article 120) in comparison with the insult against the
President of the Republic (Article 241, Criminal Code of the Republic of
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Albania). Moreover, the latter is not classified not a criminal contravention,
but as a crime. In addition, where the honor and reputation of politicians
contradict the freedom of press, domestic courts should apply quite carefully
the “principle of proportionality” and they should decide whether the
punishment of the journalist should be a necessary measure for a democratic
society. Likewise, where domestic law prescribes the “protection of the
burden of evidence” in the cases of insulting opinions, domestic courts
should abstain from the request for this evidence.

Protection in good faith should be accepted for defamations, which are
mainly related to the facts. If during the time of the publication, the
journalist had sufficient reasons to believe that a special part of the
information were true, he should not be sanctioned. The news can be an
amenity that disappears very soon and to delay his publication, even for a
short period, can remove all the value and the interest (Sunday Times (2) vs.
United Kingdom, 1991). Therefore, a journalist should be asked to make the
necessary verifications and to accept in good faith the truth of the news. The
argument regarding this element has to do with the lack of the journalist’s
intent to defame against the alleged damaged party. As long as the journalist
believes that, the information is true such intent is absent thus; the journalist
standpoint cannot be sanctioned based on the provisions that prohibit
intentional defamation foreseen in the criminal legislation.

In other words, even in the case of expressing untrue sayings, but which
at the moment of expression they are not know to be untrue, the author shall
not have criminal responsibility for demotion (is not in knowledge of untrue)
nor for insult in form of gossiping, because by believing that sayings are true
(acting in good faith) he does not want to insult the victim by saying
something undeserved and humiliating.

Domestic courts should not apply any more criminal punishments,
especially imprisonment, because such punishments endanger the essence of
the freedom of expression and function as censure for all media, preventing
press from playing its role as a public guard.

Conclusions

1. Article 10 of the Convention protects even offensive opinions,
giving way to political criticism and defense on public interest.
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Article 10 protects even statements that might not be proved as true,
but they have been stated in good faith and for the protection of a
legitimate interest. These statements should not be subject to the
condition of being proved before the court.

Limiting imprisonment or even removing it as a punishment (leaving
in effect only the fine), due to the restriction of freedom of speech
such an important element for the democracy of a country and public
debate.

Higher sanctions for insult against high public authorities (or against
judges) compared to those of ordinary people, contradict the
principle of equality before the law.

Acceptable limitations concerning critics against politicians should
be wider than those of ordinary citizens, since the former are more
exposed and a more important aspect of public debate.

Freedom of expression should not take a priori a priority over the
individual honor (or vice versa), as this would lead to an illegitimate
hierarchy of fundamental values.

Punishment for insult (or defamation) in order to protect the honor
of the damaged party is legitimate under the fulfillment of three
conditions: a) punishment is provided by law b) punishment aims at
protecting one of the legitimate interests foreseen in paragraph two
of Article 10 of the Convention c¢) punishment (restricting freedom
of expression) was necessary in the respective case.
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Abstract

The position of languages in the higher education legislation of the
Republic of Macedonia is discussed in relation to international obligations
and compared with that of Kosovo and Bosnia-Herzegovina. The SEEU
policy of ‘flexible use of languages’ is explained and the author posits the
eventual use of English as a language of teaching, at least in certain fields
and levels of teaching and above, and research, while maintaining the use of
local languages.

Abstrakt

Pozita e gjuhéve né legjislacionin e arsimit t&€ lart€ t€ Republikés sé
Magedonis€ €shté diskutuar né€ relacion me obligimet ndérkombétare dhe
&shté krahasuar me pozitén né Kosové dhe Bosnje-Hercegoviné. Politika e
UEJL-s€ pér 'pé€rdorim fleksibil t€ gjuhéve' &shté sqaruar dhe autori e
pozicionon pérdorimin eventual t€ gjuhés angleze si gjuhé pér mésimdhénie,
s€ paku né€ disa 1émi dhe niveleve t&€ mésimdhénies e mé larté, pérfshiré edhe
hulumtimin, por gjithnjé duke e ruajtur pérdorimin e gjuhéve lokale.

AncTpakr

Bo o0BOj Tpyam ce JauMcKyTHpa TMO3uIlMjaTa Ha  ja3UIUTE BO
3aKOHOJ/IaBCTBOTO HAa BUCOKOTO OOpa3zoBaHue BO PemyOnunka MakenoHuja
BO OJJHOC Ha MeryHapomHHuTe 0OBpcku Bo cropenda co Kocoso u bocHa-
XeprieroBuHa. Hcro taka ce objacaHyBa mosmrtmkara Ha JUEY 3a
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,,PrIekcuomimHa ymorpeda Ha ja3umu’ W aBTOPOT  ja IIOCTaByBa
eBeHTyaJlHaTa ynorpeba Ha aHIVIMCKUOT Kako HACTaBEH ja3WK , OapeM BO
OJIpe/ICHN O0NAaCTH W HHMBOA HA HACTaBa W HCTPAXKYBAIE JOJCKA BO UCTO
BpeMe 3aJIp>KyBajKu ja ynorpedaTa Ha JIOKATHUTE ja3UIIH.

Introduction

Work on drafting new higher education laws and university statutes in
Central and East European countries and Central Asia has been in progress
since the fall of communism and socialism at the turn of the 1990’s, notably
under the auspices of the Legislative Reform Programme for Higher
Education and Research (LRP).*® All the legal systems of the countries
concerned are based on civil law, with constitutions and education
legislation. Some constitutions are more specific than others about higher
education or topics related to it such as the issue of language of instruction.
This issue bedevils the successful reform and integration of higher education
institutions in SEE countries since although the main state languages except
Albanian share common roots and are mutually comprehensible, there are
deeply-engrained historical and cultural obstacles to achieving consensus on
language use. This is not of course only a problem in the SEE region. The
list of 141 European minority languages prepared by Sabhal Mor Ostaig,
part of the UHI Millennium Institute, is indicative of a wider European
issue.” Even where as in the United Kingdom there is no constitution,
legislation which it would be politically impossible to repeal is illustrated by
the Welsh Language Act 1993 and although there is no legislation as such,
the encouragement given to higher education in Scots Gaelic at Sabhal Mor
Ostaig provides an interesting model for ‘minority language’ instruction by
consensus.

After some introductory remarks on language problems in the SEE
region, the paper will concentrate on the language policies of the Republic of
Macedonia and how the South East European University (SEEU) has
managed to adopt a modern ‘flexible use of languages’ policy designed to
equip students to meet the needs of the modern employment market. It
shows how over time it may be possible to resolve some of the difficulties, at
least in Macedonia, by switching to a curriculum based on a steady

#  Legislative Reform Programme in Higher Education and Research 1991-2000: Final Report Strasbourg: Council

of Europe CC-HER (2000) 40.

¥ http://www.smo.uhi.ac.uk/saoghal/mion-chanain/en/.
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acquisition of English as a common medium of international business, trade
and academia.

Integrated...

This refers to consideration of the whole life cycle of products covering
all stages from the mining of raw materials to the production, distribution,
use, recycling and/or recovery and final disposal as well as to a broad
approach integrating various instruments to achieve the goal of greening of
products on the basis of co-operation with stakeholders.

From a stakeholder perspective, if their decisions influence the
environmental impact of products somewhere else in the product life cycle,
upstream or downstream, they must be aware of and take responsibility for
the consequences of their actions. From a policy perspective, policy
initiatives focusing on particular life cycle stages must not merely shift
environmental burdens to another stage. Life cycle thinking needs to be
promoted throughout the economy, as part of all decisions on products along
with other criteria such as functionality, health and safety.

Problems in the SEE region — Kosovo and Bosnia &
Herzegovina

The problems in SEE countries are illustrated by the situations in Kosovo
and Bosnia & Herzegovina. In Kosovo, Article 4.4(b) of the Constitutional
Framework for Provisional Self-Government and UNMIK Regulation
2001/9 provide that Communities and their members shall have the right to
receive education in their own language. This is repeated in Article 59 of the
Constitution of the Republic of Kosovo which entered into force in June
2008. UNMIK Regulation 2003/14 on higher education, still in force,
prohibits discrimination in access, etc on ground of language. However, in
practice, higher education at the recognised public university, Prishtina,
which prior to 1991 was bilingual, is delivered only in the Albanian
language, which is the language spoken by the great majority of present
inhabitants. A separate Serbian language university has been created in the
northern part of the UNMIK-administered territory, which as of September
2008 remains in effect outside the control of the newly-formed Republic of
Kosovo and the EU mission formed to replace UNMIK. This means that
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there is no common language between the two universities and no
opportunities for collaboration or mobility, a problem unlikely to be resolved
until the ‘final’ status of Kosovo is itself resolved. Foreign language training
is part of the curriculum but it is difficult to envisage this being developed in
poorly-funded state institutions. Kosovo until recently had over twenty
private higher education institutions created since Regulation 2003/14
provided for licensing: some of these concentrated on teaching in English.
However the government of the Republic has prohibited enrolment of new
students in September 2008 pending accreditation processes, in all but one
institution, the American University.

In Bosnia-Herzegovina the preparation of a Framework Law for higher
education was held up, in part, because of questions related to language. The
Constitution of Bosnia and Herzegovina enshrines the basic constitutional
principles and goals in view of the functioning of Bosnia and Herzegovina as
well as a catalogue of human rights and fundamental freedoms, all of which
represent the constitutional guidelines or limitations for the exercise of
responsibilities of Bosnia and Herzegovina and of its Entities. Article III (1)
of the Constitution of BiH does not list education as a responsibility of the
Institutions of Bosnia & Herzegovina. Article III (3) a) provides that all
governmental functions and powers not expressly assigned to the Institutions
of Bosnia & Herzegovina shall be those of the Entities. Therefore, the
Constitution of BiH assigns a competence over education to the Entities.
However, it has been held by the Constitutional Court of BiH in its Partial
Decision no. U 5/98-11 of 19 February 2000 (hereinafter “Partial Decision |1
) that Article II (3) of the Constitution of BiH gives to the Institutions of
BiH a general competence to regulate all matters enumerated in the
catalogue of human rights which cannot exclusively be left to the Entities
since the protection has to be granted to “all persons within the territory of
BiH”. It has therefore been argued that considering that Article II (3) 1) of
the Constitution of BiH enshrines the right to education and considering that
Article 2 of the First Protocol to the European Convention on Human Rights
guarantees that no person shall be denied the right to education and that the
provisions of the said protocol are directly applicable in Bosnia and
Herzegovina pursuant to Article II (2) of the Constitution of BiH, the
Institutions of BiH have a constitutional basis to regulate matters related to
education in accordance with the findings of the Constitutional Court of BiH
in the Partial Decision |1 case.

The Framework Law finally adopted in 2007 generally aims at providing
each citizen of Bosnia and Herzegovina with equal access to higher
education, and is designed to enable the equal and uniform representation of
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all universities in BiH and abroad, the recognition of foreign qualifications
in BiH as well as the recognition abroad of diplomas obtained in BiH: these
objectives are generally related to the right to education guaranteed to all
BiH citizens under the Constitution of BiH. Different attempts were made at
various stages in the lengthy drafting process to satisfy the wishes of users of
different, although closely-related languages, (Serbian- which can be written
in two scripts, Latin and Cyrillic -, Croatian and Bosnian) to use one official
language of administration while allowing the use of the others in teaching
and research, so promoting equality and mobility, and for making some kind
of financial provision to cover the additional costs of doing so. With the
removal of most of the financing provisions from the adopted law, as they
would require constitutional change to implement, such provisions are
unnecessary. However, the issue have now resurfaced and a new EU-funded
project has been tasked with developing the financing provisions. As yet
there is no attempt in the legislation to promote the use of English, although
the Law does contain licensing provisions for private institutions.

The position in the Republic of Macedonia

The Republic of Macedonia (recognised by EU and UN as FYROM,
hereafter referred to as Macedonia), has a population according to the 2002
census of just over 2m, of which about 65% have stated Macedonian
ethnicity, 25% Albanian, ca. 4% Turkish, ca. 3% Roma and 3% others.”® Use
of ‘mother tongue’ language follows the same general pattern. In pursuance
of the theme ‘no one shall be discriminated against by any public authority
on the ground of language,’ the principal issue, therefore, is to try to provide
equal rights in access to education to citizens speaking two entirely different
languages: the official state language Macedonian (a language of the South
Slavonic group written in the Cyrillic alphabet) and Albanian (a unique
Indo-European language written in a modified Latin alphabet.) In practice
most urban and many rural-based citizens with Albanian mother tongue also
speak Macedonian, having learned it compulsorily at school, but relatively
few of Macedonian mother-tongue speak Albanian. The western regions of
Macedonia dominated by Albanian-speakers have close historical, family
and related ties to Albanian-dominated Kosovo which between 1991 and the
conclusion of the conflict in 1999 was officially dominated by the Serbian
language. Macedonian-speakers on the other hand often have close links
with Serbia and Montenegro or with Bulgaria: the Macedonian language has

3% CIA World Factbook 2005: Macedonia.
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many similarities with the other South Slavonic languages Serbian (and
Croatian and Bosnian) and Bulgarian but none with Albanian.

Prior to 2000, higher education in Macedonia was delivered exclusively
in the Macedonian language, apart from a small teacher-training section in
Albanian. The South East European University (SEEU) was a politically-
negotiated international response to demands for recognised higher
education in Albanian. It set out to help to solve the problem of under-
representation of Albanian-language students in higher education in
Macedonia while being open to students from all ethnic groups. Macedonia’s
international obligations allowed the OSCE and the Council of Europe to
argue successfully for a change in state policy which allowed SEEU to open.
In 1988, prior to the independence of Macedonia, the Parliamentary
Assembly of the Council of Europe adopted Recommendation 1353(1988)
on access of minorities to higher education: as is well known this says that
education is a fundamental human right and therefore (sic) access to all
levels, including higher education, should be equally available to all
permanent residents of the states signatory to the European Cultural
Convention (ECC). Macedonia acceded to the ECC in 1995, ratifying the
separate European Convention for the Protection of Human Rights and
Fundamental Freedoms (ECHR) in 1997. The 1988 Recommendation says
that member states with minorities should avoid prescribing the exclusive
use of the official language. It also recognises the fundamental liberty to
engage in higher education activities and to establish institutions for that
purpose. Such institutions, it says, should be officially supported once their
satisfactory quality has been established — on a non-discriminatory and fair
basis — and a genuine demand has been demonstrated; language should not
be a criterion for recognising institutions or qualifications. Also, broadly,
members of the European Higher Education and Research Areas are
voluntarily committed to bring some degree of uniformity to the higher
education systems of the wider Europe while maintaining diversity of
approach. They aim, through changes to legislation or otherwise, to create a
framework of comparable and compatible qualifications seeking to describe
them in terms of workload, level, learning outcomes, competences and
profiles. The uniformity of approach is intended to increase opportunities for
student mobility, the European Union target of at least 20% of students by
2010 considered achievable given the emphasis on common language
learning within the Common European Framework (CEF) to be discussed
later, usually English.

Albanian fits the definition of a regional or minority language in the
European Charter for Regional or Minority Languages (ECRML) (1992),
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which entered into force in 1998. ECRML was signed by Macedonia in
1996 but by 2008 had not been ratified so the state is at the time of writing
not obliged by the Charter’s terms to promote and protect the use of
Albanian in education. However, Macedonia ratified in 1998 the more
comprehensive Framework Convention for the Protection of National
Minorities (FCPNM) (1995), which obliges Parties to promote equal
opportunities for access to education at all levels for persons belonging to
national minorities. Parties are obliged, within the framework of their
education system, to recognise that persons belonging to national minorities
have the right to set up and manage their own private educational and
training establishments, not in itself entailing any financial obligation for the
state.

The Constitution of Macedonia states that parents have the right and
responsibility to ensure their children’s education (Art. 4); that all citizens
have an equal right to education; and that basic education is compulsory and
free (Art. 44). Private education institutions may be established at all levels
except basic education (Art. 45). The Constitution was amended following
the ‘Ohrid’ Framework Agreement of August 2001. Article 7(6) of the
Constitution provides that ‘In the units of local self-government where at
least 20 % of the population speaks a particular language, that language and
its alphabet shall be used as an official language in addition to the
Macedonian language and the Cyrillic alphabet. With respect to languages
spoken by less than 20% of the population of a unit of local self-government,
the local authorities shall decide on their use in public bodies.” Article 48(4)
of the Constitution provides that ‘Members of communities have the right to
instruction in their language in primary and secondary education, as
determined by law. In schools where education is carried out in another
language, the Macedonian language is also studied.” Among other changes
in legislation to accommodate this provision, changes in the higher education
law in 2003 permitted publicly-funded institutions to offer courses taught in
the Albanian as well as in the Macedonian language. Prior to that, only
private (i.e. non-state founded) institutions could do so, which was a cause of
major concern in the country. The revised Article 95 of the Law on Higher
Education, which is effectively replicated in Article 103 of the Law on
Higher Education 2008 which repeals the earlier Laws, provided:

1. The Macedonian language is a language of instruction in the higher
education institutions. In accordance with this Law and the Statute
of the higher educational institution, in order to express, nurture and
develop their identity and other peculiarities, the members of the
communities shall have the right to acquire their education in the
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State higher education institutions, through certain study
programmes in the language of the community, different than the
Macedonian language. The State will provide financing for higher
education in the language that is used by at least 20% of the
population in the Republic of Macedonia.

Teaching at the private education institutions may be done in the
languages of the members of the communities that are not in
majority or in some of the world languages. When the language of
instruction is a language of the members of the communities that are
not in majority or a world language, the Macedonian language is
studied as a separate subject and Macedonian will be used as
language of instruction in at least two other subjects.

Elementary education as well as the education in the didactical and
methodical subjects for secondary school teachers may be held in
the languages of members of other communities that are not in
majority in the Republic of Macedonia. The lectures in the
institutions of higher education can be held in one of the world
languages for certain study programmes of foreign languages, for
parts of study programmes in which professors-guests from abroad
take part and study programmes for which the lectures are held in
the Macedonian language and in accordance with paragraph 2 of this
Article. The institutions of higher education may offer that the
lectures for the complete study programme are held in Macedonian
language and in one of the world languages in parallel.

In the private institutions of higher education, the lectures can be
held in the languages of members of the communities, which are not
majority in the Republic of Macedonia or in foreign languages.
When the lectures are held in the languages of members of the
communities that are not majority in the Republic of Macedonia or
in foreign language, the Macedonian language shall be studied as a
separate subject and the lectures shall be held in Macedonian at least
for another two subjects.

When the lectures are held in the languages of members of the
communities that are not majority in the Republic of Macedonia, in
accordance with paragraphs 2, 3 and 4 of this Article, the
Macedonian language shall be studied as a separate subject and the
lectures shall be held in Macedonian language and at least other two
subjects of the study programme will be studied in Macedonian. The
subjects shall be determined with the statute of the institution of
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higher education, which will determine the fund of lectures,
determined in the Rules of norms and standards for establishing the
institution of higher education and realizing the activity of higher
education.

6. In the state institutions of higher education, as part of determining
the conditions at the competition for enrolment of students in the
first year of studies, the universities shall provide equitable
representation of citizens, who belong to the communities that

are minorities in the Republic of Macedonia through an additional quota,
determined by the Government of the Republic of Macedonia.’

Taking advantage of paragraph 4 of this Article, which remains
essentially unchanged from 2000, the concept of a ‘flexible approach’ to
language use was adopted by SEEU during 2002-2003*', as the policy of
‘flexible use of languages’ dates back to Council of Europe Committee of
Ministers Recommendation R(98)6 concerning modern languages. The
Recommendation encourages teaching programmes at all levels that use a
flexible approach, taking into account the ECRML and the FCPNM. The
Recommendation promotes the genuine intercultural outlook encouraged by
bilingual and bicultural education, and points to the need for adequate
numbers of suitably trained language teachers. The ‘flexible language
policies’ are also mentioned in Article 5.3 of Council of Ministers
Recommendation R (98)3 on access to higher education. SEEU has faced
questions about its policy to develop flexible language use in a cost-effective
way, which is in line with these two Recommendations, although it became
apparent over the first four years that some members of the local European
diplomatic community seemed unaware of their contents. This is not the
place to describe the policy in detail, but adjustments to curricula consequent
on adopting ‘3 plus 2’ instead of ‘4 plus 1’ first and second cycles from
October 2005 were necessary to draw the correct balance between learning
professional subjects and language skills.

Whatever the policy adopted, the curriculum must pass the scrutiny of the
Licensing and Accreditation Board of the Republic of Macedonia, since
courses which do not convey required professional competences will not be
acceptable for recognition of diplomas. Successful completion of a higher
education programme in the Republic of Macedonia, as in other
neighbouring countries, has hitherto depended on the ability to learn facts

31 This followed meetings between the Rector and other SEEU staff with the relevant officials of the Council of

Europe in Strasbourg.
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and to be able to repeat them in a written examination, rather than on the
acquisition of competences including language competence.

A solution: gradually substituting the English language

The Council of Europe’s Common European Framework for language
learning provides a common basis for the elaboration of language syllabuses,
curriculum guidelines, examinations, textbooks, etc. across Europe. It
describes in a comprehensive way what language learners have to learn to do
in order to use a language for communication and what knowledge and skills
they have to develop so as to be able to act effectively. The description also
covers the cultural context in which language is set. This provided the basis
for the new approach to language learning in SEEU. Given the objectives of
the Framework, and in accordance with the Law on Higher Education 2008,
SEEU requires students to have a solid knowledge of Albanian and
Macedonian languages. This helps the process of integration of students,
and consolidates linguistic and cultural diversity, one of the greatest
strengths and defining characteristics of SEEU. SEEU’s work allows
students from both major language groups to follow higher education of a
quality comparable to western institutions. Nevertheless, it is obvious to all
that given the high level of competition in the new marketplace of higher
education from systems originating outside the SEE region, in particular
from the United States, and the relatively poor funding of state education,
the only way in which a student can achieve personal goals which include a
high standard of living is to have a good command of an international
language, in practice the English language. It is recognised that success in
the modern world depends in most subjects on having a good command of a
modern international language related to the subject discipline. It is not only
for professional reasons. The European Union takes the view that learning to
communicate in common languages helps to tackle xenophobia and ultra-
nationalist backlashes as a primary obstacle to European mobility and
integration, and as a major threat to European stability and to the healthy
functioning of democracy.

Whether this means that the actual teaching has to be carried out only in
English is another question entirely. SEEU takes the view that it does not
necessarily aid the economic and social development of the country or the
region to attempt to exclude local languages from the teaching process, as is
the case in some private providers, not least because as yet there is an
inadequate cadre of senior professors able to teach in English. The Law
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envisages either teaching in the ‘languages of the communities,” in practice
Albanian, or in foreign languages. A mixed approach means that
Macedonian must also be studied. The flexible use policy therefore has high
cost. The policy of SEEU is to help students in international subjects such as
Business Administration (BA) and Communications Sciences and
Technologies (Computing Branch) to reach at least the level of B2
independent user, and from September 2008 courses at first and second cycle
in Business Informatics will be taught entirely in English. However,
achieving a higher level of language competence is not based solely on the
number of hours of instruction undertaken at SEEU: many students arrive at
SEEU having already reached Al or A2 level. It is clearly not the
University’s sole responsibility to provide language tuition within the
Common Framework: as this makes clear, it is necessary for common
language learning to be encouraged, put on an organised footing and
financed at all levels of education by the competent bodies. So the state also
has a responsibility to encourage and finance language learning at all levels.
One contribution of SEEU to this, so far without government financial
support, has been to help with the provision of well-trained teachers in
Albanian-language schools. SEEU also has the right to expect the
government to help with the costs of providing high level language tuition in
the national interest but so far this has not happened.

The ground is prepared for a possible next step, a one or two year
foundation programme as part of the National Qualifications Framework in
which students concentrate on gaining language, IT and other generic skills
leading to entry to or completion of Year 1 of the three-year first cycle
degree, depending on ability and performance. After that, professional
subjects could be taught in English. However, even the revised Law is not
flexible enough to allow study programmes to be responsive to student
needs. As it is, now all students entering SEEU who have not passed the
new State Matura examination, offered for the first time in 2008, must take a
test in English in order to place them at the appropriate level for the
appropriate level of the Basic Skills in English (BSE) course. Apart from the
first cycle course in Business Informatics, the process allows the gradual
introduction of teaching in English in the third year of the first cycle, and in
the second cycle in Business Administration and Computing, with some
availability of teaching in English in Law (Public and Private International
Law including European Law) and Public Administration (related to
accession to the European Union). This implied a strategic restructuring of
basic and special purposes English courses.
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Conclusion

Issues of language are of fundamental importance to the different
communities which make up countries in the SEE Region. By preserving
and protecting their use in higher education while opening up possibilities
for students to learn English as a medium of international communication,
institutions can enhance the prospects for employment and personal
development of their students. However, it is necessary that laws recognise
this. While the Kosovo and Bosnia & Herzegovina legislation place no
obstacles in the path of these developments, there is a long way to go before
either country is in a position to realise them. By contrast, the Macedonian
law is still somewhat restrictive and arguably needs further refinement if the
goals established by SEEU are to be fully achieved and disseminated to
other parts of the Macedonian higher education system.
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Penal sentences during 1945-1991 in
Albania

Femi Sufaj, MA
Ajet Shahu, PhD

Abstract

In the late years, the topic of historical studies is extended outside its
traditional framework and has started to highlight even those fields that were
not its own focus. One of these topics is the penal policy in Albania during
1944-1991, which is the scope of the following study. In the reviewing
Albania today’s history and especially communist time, this thesis highlights
a vey important aspect of our history. This study will support the
implementation of Council of Europe recommendations in the Resolution
No. 1096 date 27.06.1996 and No. 1481 date 25.01.2006 for condemn of
communist crimes and improvement of standards for treatment of persons in
conflict with the law and with the respect of citizens basic rights and
freedoms. It is not just about opening of lawsuits on crimes, murders,
imprisonments and not fair persecutions, but of moral condemn of
dictatorship and implementation of legal and practical mechanisms for the
prevention of any kind of dictatorship and violence on citizens, as
recommended on aforementioned resolutions. This work is the summary of a
more complete study on penal policies during totalitarian system in Albania
that [ have prepared under the guide of Prof. Ajet Shahu at History-Philology
Faculty in Tirana on my Ph.D thesis. In this work we included penal
condemns, death sentences, imprisonments, and deportations etc., that were
sentenced during communist regime. Through authentic tables and statistics
gathered from State Archive, we have illustrated the dimensions of violence
and oppression, which have never been consulted till now. We have
presented how communist ideology and singel party in power dominated
penal policy. We have analyzed social structure of sentenced and political
differentiation policy followed by state and party structures.
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Abstrakt

Viteve t€ fundit, subjekti i studimeve historike &shté zgjeruar jashté
kornizés tradicionale t€ saj dhe ka filluar t€ nxjerr né pah edhe ato l&mi t&
cilat nuk ishin né fokusin e saj. Njé nga kéto subjekte €shté politika penale
né Shqipéri gjaté periudhés 1944-1991, e cila &shté sfera e studimit né
vazhdim. N€ rishikimin e historisé sé sotme t€ Shqipéris€ dhe vecanérisht
kohén e komunizmit, ky punim ndricon njé aspekt t& réndésishém t&
historisé ton€. Ky studim do té pérkrah implementimin e rekomandimeve t&
Késhillit t&€ Evropés né Rezolutén nr. 1096 té dat€s 27.06.1996 dhe nr. 1481
datés 25.01.2006, dénimin e krimeve komuniste dhe pérmirésimin e
standardeve pér trajtimin e personave né konflikt me ligjin dhe me
respektimin e t€ drejtave dhe lirive themelore t€ njeriut. Nuk ka té b&j vetém
me hapjen e proceseve penale, vrasjeve, burgimeve dhe persekutimeve té
padrejta, por t€ dénimit t€ diktatur€s dhe implementimit t€ mekanizmave
ligjor dhe praktiké pér parandalimin e ¢farédo lloj diktature dhe dhune mbi
qytetarét ashtu si¢ rekomandohet né€ rezolutén e lart€ pérmendur. Ky punim
&shté pérmbledhje e njé studimi mé komplet né€ politikat penale gjaté
sistemet totalitar né Shqipéri qé uné e kam pérgatitur nén udhé€heqjen e Prof.
Ajet Shahu né Fakultetin e Historisé-Filologjis€ t€ Tiranés né tezén
doktoraturés sime. N& két€ punim ne i kemi pérfshiré dénimet penale,
dénimet me vdekje, burgimet dhe depértimet etj., g€ jan€ shqyrtuar gjaté
regjimit komunist. Népérmjet tabelave autentike dhe statistikave t&
mbledhura nga Arkivi i Shtetit, ne kemi ilustruar dimensionet e dhunés dhe
tiranisé, e cila gjé nuk &shté referuar deri tani. Kemi prezantuar se si
ideologjia komuniste dhe njé€ parti e vetme né fuqi ka dominuar politikén
penale. Eshté analizuar struktura sociale e politikés ndéshkuese dhe
diferencuese e ndjekur nga strukturat shtetérore dhe partiake.

Ancrpakr

Bo mocnenHuBe roiMHM TeMara 3a UCTOPUCKUTE CTYIUM € MPOIINpeHa
HAJBOp OJl TPAJUIMOHAIHUTE PaMKH U IMOYHAa Ja T'M UCTaKHyBa M OHHE
00JIacTH KOM TNPEeTXOAHO He Oea BO LIEHTApOT Ha BHUMaHHe. Exna on oBue
TEMH € KpUBUYHATA TOJUTHKA Ha AnbaHrja Bo TekoT Ha 1944-1991, xoja e
BO JIOMCHOT Ha CJIefIHaBa CTyaWja. Bo pasriemyBameTro Ha JCHEIIHATa
ucropuja Ha AnbaHuja ¥ 0COOCHO BO BPEMETO HAa KOMYHHU3MOT OBaa Te3a To
MCTaKHyBa MHOTY Ba)KHHOT acIleKT Ha Hamiara ucropuja. OBaa cryauja ke ja
MOJJIP’)KU  MMITIEMEHTaIjata Ha mpernopakute najgeHu o CoBeToT Ha
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EBpona Bo pesonyrmjata 6poj 1096 om 27.06.1996 wu 6poj 1481 on
25.01.2006 3a ocynyBame Ha KOMYHHCTHYKHOT KpUMHHAI M TOZOOpYBambe
W Ha CTaHJApJUTE 3a TPETHpamke Ha IMIaTa BO KOHQIHMKT CO 3aKOH U CO
MMOYHUT Ha OCHOBHHUTE TIpaBa U cao0oau Ha Tparanute. He ce pabotu camo 3a
OTBOpame Ha CYJCKH TOCTAIIKA 3a KpUMHHAI, YOHCTBa, 3aTBOPH U HE dep
TrOHEeWa, TYKy M 3a MOpajJHO OCyIyBame  Ha AUKTaTOPCTBOTO |
UMIUIEMEHTAIlMja Ha Ha MPaBHUTE W MPAKTUYHW MEXaHW3MH 3a 3allITHTa OJ1
OWMJI0 KakoB BWJ Ha JHMKTaTOPCTBO M HACHIICTBO Bp3 TparaHHTE , CIIOpEX
NpenopakuTe Of ropeHaBeaeHUTe pezosnyuud. OBOj Tpyd € pe3uMe Ha
MOKOMIUIETHUTE CTYAAMA Ha KPUBUYHHUTE TOJUTHKH BO TOTAIUTAPHUOT
CHCTEM BO AjOaHMja KOW IITO jac TH MOJATOTBHB IIOJ BOICTBO Ha Tpod.
Ajer llaxy na Uctopucko-®unonomkuor akynrer Bo Tupana 3a Mojarta
JIOKTOpCcKa Te3a. Bo OBOj Tpyd HHE THM BKIIyYHBME KPWUBUYHHTE OCY/IH,
3aTBOPH W JICTIOPTHpama HTH., KoM Oea W3pEeKyBaHH BO TEKOT Ha
KOMYHHCTHYKHAOT pexuM. lIpeky opuruHaiHHTE Tabeld W CTaTHCTHKH
npubpann ox JpkaBHarta apxuBa, HHE WIYCTpHpaBME MAWMEH3MHM Ha
HACHWJICTBO W THpaHMja KOW JIOCeTa HHUKOram He Oea KoHcynrtupand. Hue
NpEe3eHTHPaBME Kako KOMYHHCTHYKATa WJICOJIOTHja M eJIUHCBEHaTa
MOJIUTHYKA MMapTHja HA BIIACT JOMUHUPA BP3 KpUBHYHATA nonuTuka. Hue ja
aHaIIM3UpaBMe OIIITECTBEHATA CTPYKTypa Ha MOJHUTHKAaTA Ha W3PEKYyBambe
Ka3HU W TMOJTHYKaTa AuQepeHnujanmja Koja ja ClIead IpkaBata U
HNapTUCKUTE CTPYKTYPH.

Introduction

The performance of institution for execution of penal sentences was a
direct mirror of policy-governance system during different time periods of
our history. Since the beginning of the last hundred years, when Albania
become part of the world political map as an independent and sovereign
country, after five centuries of Ottoman occupation, Institutions of penal
sentences have changed drastically. There were changes on human right
concept, their organization and architecture. During 1942 up to 1944 we can
see some attributes of penitentiary system in Albania.

First of all, during this period, due to the low level of economical
development there were very weak prisons infrastructure, with an inadequate
architecture, which do not guaranteed security, human treatment, hygienic
conditions and possibility for future return to society of prisoners. Most
important prisons inherited by Ottoman occupation were Shkodra,
Gjirokastra, Korca, Elbasan and other prisons were placed at any prefecture
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centre. During King Zog monarchy was reconstructed Gjirokastra prison
inside the Castel of the city (1928), which was used up to 1995. “...The way
it is constructed —wrote the inspector of King Zog court, Xh. Ypi on 1932 —
is not in conformity with human existence. On 1930 was build Tirana Prison,
which is still operative. During the Second World War were build many new
prisons like Burrel, new prison in Tirana, todays Pretrial Insitution at
Str.”J.Misja” and many deportation camps as Porto Romano, where were
imprisoned members of the anti fascist resistance. The general situation of
prisons during the War was described by Army General, G. Pagrili on 1942:
“Civil prisons in Albania are placed at provisory locations, which normally
lack any hygienic and moral conditions, they are not appropriate even on
security level...In prisons there are mixed those with long and life sentences,
with those with soft sentences and waiting for trial. The damage coming
from this mixture is very clear and the prison fails to achieve its moral
education of those convicted for severe crimes.”

Second: Up to enforcement of Zog regime for management and
organization of prison system, there were in force legal acts inherited from
Turkish regime. Penal law of April 28", 1910 in some parts organized the
prisons administration (acts 131-149). During First World War different
occupying countries as Austro-Hungary, France and Italy tried to change
acts and codes but the insufficient time was impossible to implement them.
The establishment of Legal framework started after 1920, a period marked
by establishment of high level institutions from Lushnja Congress. In the
establishment of the legal framework, a special role was played by foreign
specialists close to Albanian government, especially English ones. On
August 1033 was entered into force the new prisons’ guideline, prepared
based on a package “Summary of rules on prisons treatment” sent by the
League of Nations through the Ministry of Foreign Affairs on 09.11.1931.
The guideline was approved by a government decision and was signed from
whole government as there were obligations to be fulfilled by all ministries,
upon respective directives.

Third: Through legal acts and archive documentation related to
institutions of penal sentences, we can see the public character of this
service. In the letter of Korca persecutor, Sali Babeni of 1917, sent to the
city council, he stressed out that the prison instead of being administrated by
a civil worker, who should have the responsibility coming from the
procedure, still was under police authority. In a document regarding the
election of Vlora prison, on June 8" 1992, was mentioned that the
competition will be organized based on the Directive of Internal Affairs
Ministry 728/1 date 3.2.1921”For investiture of state administration civil

72



SEEU Review Volume 4, No. 2, 2008

servant”. In the prisons guideline of 1933, were defined the structure for the
prison management. During the war time there were made some partial
changes of the guideline and management. So on 1942 was established the
Central Penitentiary Directory.

Forth: We see human attitude toward dealing with prisoners. Through
series of documents, responsible structures were remarked on cases of
violations of prisoners rights and also for cases of maltreatments.

l. Penal sentences from 1945-1991

Penal policy of totalitarian system in Albania, as in many other countries
of the same system, was totally dominated by the ideology and policy of
single party in power over objectivity, positive experience and its scientific
character. During its first years penal legislation, penal laws and codes
included democratic elements from the legislation after national liberation
and before 1939. In Penal Code of 1952, article 2 stressed out “No one can
be considered responsible of penal acts that are not foreseen as crime by the
laws’ which is the sanctioning of well known principle of penal right
classical school. (“nullum crimen,nulla poena sine lege”) This principle is
sanctioned at Universal Human Rights Declaration where is written: “No
one can be convicted for actions or not actions, which on the time where
they were committed do not constitute a criminal act upon domestic or
international right. At the same time, no sentence can be given that is harder
that the one used on the time when criminal act was committed.”

This principle was formally sanctioned, because at the Penal Code of
1952, in the chapter of crimes against the state were in a special article (77)
Subversive activity before liberation, that foresaw a sentece not less than 10
years or death and confiscation of wealth.

In the Penal Code of 1977 this principle was formally eliminated, while
remained unchanged the article for subversive activity before liberation,
even though 35 years have passed. In the Penal Code of 1952 was foreseen
that the maximal extend of a penal act for death penalty was 20 years. In the
1977 Penal Code extend for penal acts that were considered crimes or any
category foreseen as only violations were eliminated. So we see greater
constrains and limitations that the one foreseen in 1952 Penal Code, even if
we are 25 years later.
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The first penal code after liberation was approved on 1952. Up to this
period sentences were given based on 1928 penal code and some penal laws
approved by KANC (National Anti fascist national liberation Council) and
People assembly. With the law No. 61, date 17 May 1945 all legal
dispositions enacted during foreign occupation and all penal decisions of that
period were abrogated and considered not valid. Meanwhile laws, decrees,
guidelines that were in power up to April 7%, 1939 were still valid even for
future period, when they were not opposed to the new democratic spirit.

Among laws approved during that period we can mention, Law No. 21,
date 15.12.1944 “On war and people power saboteurs”, Law No. 382 date
14.01.1945 “On military court functions”, Law No. 372 date 12.12.1946 “On
crimes against people and government”, Law 373 date 12.12.1946 “On
persecution of prohibited trade, speculation and economic sabotage”, Law
382 date 24.12.1946 “On general penal provisions”, Law 390 “On execution
of penal sentences”, Law 599 date 13.5.1948 “On general provisions of
Penal Code”.

In 1928 penal code the following sentences were foreseen: capital
sentence by shooting or by hanging, life sentence, heavy imprisonment,
imprisonment and deportation, fine, interdict from public duties. These were
the sentences for criminal penal acts. Meanwhile for violations were
foreseen fines and light imprisonment. In law 382 date 24.12.1946 “On
general penal provisions’ were foreseen capital sentence, life sentence and
hard work, privation of liberty with forced work from 6 months to 20 years
and privation of liberty from 3 to 5 years, lost of citizenship, lost of civil and
political rights, lost or reduction of power, prohibition to exercise the
profession or activity, fine, confiscation of property and deportation. In 1952
penal code were foreseen: capital sentence, privation of liberty, deportation
with correction work and social obloquy. Additional and main sentences
were losing of work, degradation, fines while complementary sentences like
confiscation of property, privation of rights, prohibition to exercise a defined
activity or profession. Privation of liberty was foreseen in the range from one
month to 25 years and was executed in prison, when the convicted was a
recidivist and when had committed a dangerous crime.

In 1977 penal code, in articles 17 were foreseen different kind of
sentences. Courts gave the following sentences for those that committed
crimes: 1. Education through work, 2. Privation of liberty, 3. Capital
sentence.
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For those that committed penal violations courts gave following
sentences: 1. Social obliquy, 2. Fine, 3. Education through work, 4. Privation
of liberty.

For those that committed penal acts courts could give these
complementary sentences: 1 Privation of medals, 2. Prohibition to exercise
an activity or profession, 3. Prohibition of voting right, 4. Exile, 5.
Deportation.

In legal acts and codes after liberation it was sanctioned the sentence with
corrective work, privation of liberty and hard work. The main function of
this provision was to secure working force for working in difficult areas like
mines, irrigations, road construction, agriculture etc. If we carefully see the
sentences for 1950, 1951 those sentenced with hard work, privation of
liberty and corrective work are about 37-39 percent. However, even those
sentenced with privation of liberty and deportation were obliged to work.
This was foreseen in the penal code and penal procedure, where was
mentioned that persons sentenced with privation of liberty will execute their
sentence in labor camps and in particular cases in prisons. The last ones were
most dangerous political prisoners, not able to work and those that could
create problems and endanger the life of other prisoners and staff.

Penal Codes were extremely politicized, what was openly expressed in
Article 1 of 197 Penal Code “Penal legislation of RPSSh express the will of
labor class and other working classes and is a powerful weapon of proletariat
dictatorship in classes struggle. Penal legislation duty is to protect the
socialist state, PPSH as the only political force guiding the state and society,
citizens’ rights and interests and entire socialist order from dangerous acts,
through application of penal measures against those committing these acts”.
The concept of right as impartial is clearly void in different comments in the
code where it criticize “capitalist” and “revisionist” countries that hide under
their equal rights for everyone, the class character of their penal legislation.
Albanian legislation on the other side do not hide it, but it clearly makes it
present that the interest of the Party, as the pinnacle of working class sword
and spokesmen of working class will, prevail in all its parts.

First session of 1977 Penal Code, as the one of 1952 deals with political
crimes, which are considered as crimes against the state. It keeps with some
small changes, all corresponding statements of the 1952 Penal Code. Crimes
against the state are sentenced to death, except the crime for incitement of
racial and national hate, where the sentences were from three to ten years
imprisonment. Additional sentences like confiscation of property, which was
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applied earlier for all crimes against the state, was not applied anymore in
the 1977 Penal Code.

Most of articles defining crimes against the state are very vague, which
allowed courts to have a wide interpretation. The charts illustrate the
sentences given by courts in years..

Privation of
Sentences of 1950 ™ ipery
Il Corrective work
37, 0%
[ Penal work
1131, 8%
2197, 16% 0] Fine
3182, 23% M conditional
[ Capital
Sentences of 1954
242, 4%
0, 0% = Capital
34, 1% M prison
U corrective work
426, 8% O rre
2597, 47% H Social obliquy
= Deportation
W Confiscation
1648, 30% [ Conditional
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Capital sentences

Capital sentences were based on laws approved by KANC and latter on
up to 1952 on people assembly acts. We can mention Law on “War and
people power saboteurs”, of 15.12.1944, “On functioning of military courts”
date 14.1.1945, “On general penal provisions”, 24.12.1946, “On crimes
against people and authorities” and “On persecution of prohibited trade,
speculation and economic sabotage” 12.12.1946.

From 1952 up to 1976 capital sentences were based on Penal Code
approved on 1952 that foresaw capital sentence in 31 articles, out of which
15 were for crimes against the state. This code was in power for 15 years. On
1977, after the approval of 1976 Constitution was approved the new penal
code that did not decreased capital sentences but extended them in 33
articles. On 1988 there were made some other changes at the Penal Coe and
penal crimes punished by capital sentence dicreased at 11 cases. The capital
execution of 1988 at Kukes city by hanging and exposure of the body in
front of the public for the entire night up to 11 a clock in the morning was a
clear testimony that the savage of dictatorship was still fresh despite legal
changes that we mentions. (Capital execution of Kukesi poet, Havzi Nela)

Starting from number of death sentences and their motivations, we can
divide them into three periods. Period up to beginning of 1950, which was
characterized by a harsh repression, mainly against people accused by the
regime as collaborators of fascism and war criminal, members of groups and
parties that were opposed to Communist Party, representatives and spiritual
leaders, etc. Second period is after 1950 up to beginning of 1970 when there
is a decrease of number of executions. Third period is after 1970, when the
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so called new revolutionary spirit and mass directive had strong influence on
penal justice system. The following table can give an idea of capital
sentences, even though we cannot present all years due to lack of data.

Years 1950 | 1951 | 1952 | 1954 | 1960 | 1967 | 1968 | 1969 | 1970
fota 12900 | 8966 | 6952 | . 3235 | 3139 | 2456 | J°7°

prisoners 9 muaj
Capital 37 81

sentences 02% | o0g% | 90 44 26 20 21 14 2

During Second World War, at the end of 1944, capital sentences were
executed without being sentenced by a higher court and without complains,
as is the normal court practice. In order to stop such practice, High Military
Court, by an order sent to all military courts on 3.9.1945, required that no
capital sentence should be executed without being priory approved by High
Military Court.

This practice, later on, was placed in the code of Penal Procedure. Legal
provisions foresaw that within 10 days from the decisions, High Military
Court should revise the capital sentence for any case even when there were
no complains. Those sentenced with capital sentences, had the right to
require for amnesty from Speaker of People Assembly. This last one,
depending on cases should be independent for his decision, but only for
ordinary crimes meanwhile on political crimes he had no independency. This
is more that understandable, if we see that formal requests were sent to E.
Hoxha, even if he never held that position.

The first to be targeted after communist regime came into power, were
the so called “war criminals and collaborators of fascism”. Entire world
started trials for sentencing war criminals. But in our country such process
was very wide and was not based on justice but on revenge. Sami Repishti,
imprisoned on 1946 describes as follow the terror atmosphere in Shkodra
during those days: “An ugly event at the center of the city, fall as the first
bomb to woke up the citizens, a first signal of what was coming on. A group
of collaborators with occupying armies were publically executed at the main
square... A silent crew was looking horrified at this massacre, public
executions, Nazi model, without trials, no legal protection, and no appeal. It
was the taste of new society. On March 1%, 1945 a special court in Tirana,
chaired by Koc¢i Xoxe gave 17 capital sentences, 8 life sentences, 10 of 30
years imprisonment and 23 others with 2 to 20 years of prison. They
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included high officials of former government, nationalists, people from Balli
party, etc qualified as collaborators with the occupier and war criminals. In a
letter of June 25", 1945, Enver Hoxha Chief Commandant of National
Liberation Party, directed to all military units, notifications about capital
sentences of 14 effective officials of National Liberation Army and 17 other
sentences for members of Balli party, militia or police force, which based on
that letter were making propaganda against National Liberation party. What
impresses here is the spirit on which the leader passes this news to the
opinion, it is very suggestive, and it fosters class war between social groups
and with a sense of revenge.

Object of such punishment were individuals and families with high
reputation and credibility for their nationalist position. Enver Hoxha and the
government were receiving letters to forgive them, but they did not react. A
familiar from Vlora writes “As a simple peasant cheated by a fraud policy, I
acted with my eyes closed. One of my sons at major age was killed, please
forgive my other one”. On October 1%, 1946, National Ministry of Defense
by an order signed by Enver Hoxha at the quality of Supreme Commander of
Armed Forces approaches all military courts “All effectives arrested in all
divisions should immediately processed in front of military courts and the
sentence should be notified within October 5™ 1946.” Within few day
hundreds effectives of all ranks were sentenced with long and capital
sentences. For example, military court in Gjirokastra notifies the Ministry of
Defense that it sentenced 33 effectives, 8 by capital sentence, 24 by prison
and 1 was proclaimed innocent. Such notices came from all military courts.

A capital sentence was given as a simple administrative act, without
procedures or proves. These call the attention of some members of high
court, who intervened trying to stop such measures. In a letter of Chairman
of High Military Court, of 26.11.1947 sent to Gjirokastra Military Court
considered “top secret” is said: ... On coming trials try to decrease capital
sentences; you should give such sentence only on very serious cases. Such
harsh measure leaves a bad taste, so please try to look on it and do not feel
happy when you give only capital sentences. Capital sentences should be
rare and appropriate.”

Most famous capital sentences given by communist courts were the
following: March, April 1945, Tirana Special Court sentenced by shooting
17 citizens accused as “war criminals and fascism collaborators”, who were
high state officials during the war and had an important role in the Albanian
policy making during the first part of XX century.
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On July 3™, 1946, High Military Court sentenced by shooting
representatives and leaders of Democratic Union. 37 people were arrested
and 9 had capital sentence and the rest was sentenced for heavy crimes.

On September 1947 was organized the trial of deputies, which sentenced
to death by hanging 3 intellectuals and by shooting 13. Up to its last days,
communist dictatorship was marked by an extreme violence followed by
imprisonments, deportation and execution of representatives of Catholic and
Muslim clergy.

Murdering of party leader for Mirdita region in 1949 was followed by
massive executions, 37 of them, with and without trials. In only one day,
forces commanded by Mehmet Shehu, on August 1949, in a place Qafa e
Valmirit Kagqinar, fusilladed 14 people as revenge for the murder of Bardhok
Biba, who were buried in a common hole covered by wires.

Series of capital sentences followed one of main events of that time,
known as the incident with Russian Embassy. On 1951 at the courtyard of
this embassy, which on that period was known as “second government”, was
thrown a grenade that didn’t hurt or killed anyone. The politic bureau held
an extraordinary meeting on 22 February 1951 where decided to inform
Stalin, to apologize for what happen and that the struggle against dangerous
elements will go on. This event was considered intentional to damage the
friendship with Russian government. So the investigations were politicized.
Mehmet Shehu who was minister of Foreign Affairs at that time proposed:
“we should follow same terror used in the case of murdering of Bardhok
Biba, when we killed without following legal practices. We should arrest
100-150 persons and kill 10-15 of them.” In 1960, most sensational sentence
was the one against Teme Sejko group. With a montage of accuses as agents
of imperialism, in order to show loyalty and friendship to Soviet Union, in a
time when the first discrepancies were showing, state security and Ministry
of Foreign Affairs opened a penal case against Rear Fleet Admiral, Temo
Sejkos. As it was well known, Teme Sejko already sentenced to death could
not make it up to shooting platoon, because he died during tortures of the
security that have been ordered “get more from him”. After his tragic end
many citizens from Cameria were sentenced as “Greek agents”. During
1970, we can mention shooting of those participating and instigating
prisoners revolt at Spac camp, putsch group leading the army, two young
guys from Librazhd, Vilson Blloshni and Genc Leka.

The number of capital sentences for all crime categories after 1980,
expressed in percentage was:
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1980 1981 1982 1983 1984 1985 1986 1987 1988 1989

0.1% 0.2% 0.1% 0.4% 0.5% 0.4% 0.5% 0.7% 0.8% 0.8%

To the number of executed we can add those died of illness and many
accidents due to hard labor. For years 1951, 1952 and 1953 officially were
reported dead 178, 207 and 120 prisoners, respectively.

Sentences with privation of Liberty (prison)

Privation of liberty was the main sentence for penal acts that are
considered crimes, but also violations when consequences were severe and
dangerous for the society. In the Penal Code of 1952 and 1977 and in late
changes was used the terminology “privation of liberty” understanding
imprisonment. Even in penal legal provisions of 1945-1952 were used the
same terminology. In the actual code is used the term “imprisonment”. [
think that “privation of liberty” instead of “imprisonment” is related to
infrastructure of institutions executing penal sentences up to 1991, which on
biggest part was composed by labor camps. Moreover such term used
during social system was to cover its real repressive character. The
terminology and language used during communist period have changed in
conformity with developments of the system and in function of ideological
influences over individuals. At the Penal Code of 1952 was used the term
“correction camp”, at the Penal Code of 1970 was used the term
“reeducation site through labor”. In the Penal Code of 1952 was foreseen
that privation of liberty should be executed at correction working camps.
The court could decide that entire period or part of it to be passed in prison
when the prisoner was repetitive, dangerous and had committed a serious
crime. Normally, courts do not sent sentenced to prisons due to the fact that
they were repetitive. In prisons were sent those convicted for crimes against
state that were called not only verbally but also officially “enemy of the
people”. Decree No. 3584 date 12 November 1962, on “Implementation of
judiciary practices” foresaw that the prison should be considered a more
severe punishment compared to labor camps. Convicted should be sent to
prison if they “commit heavy or repeated violations” of camp regulations or
keeping them in labor camp was a threat or when they are not able to work
due to bad physical conditions. On 1947, statistics of Camps and Prisons
Division showed that Albania had 18 prisons, 8 for political prisoners, 7 for
ordinary prisoners and 3 with both categories. Prisons were situated in 9
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districts, concretely in Tirané, Elbasan, Kor¢é, Vloré, Shkodér, Durrés,
Berat, Gjirokastér dhe Burrel. Their total capacity was 3005 prisoners, as
were the standards of that time. Statistics of January 1%, 1951 showed that in
prisons were 7168 inmates, so 4163 over capacity.

The construction of labor camps with political and ordinary prisoners, i.e.
Maliq, Bedenit, Vlashuk started in the first years after liberation. On 1953
were closed 4 prisons, Elbasan, Durres, Berat and Gjirokaster, meanwhile
were constructed bigger ones, Camp No 1, No2, No 3 and No 4. For
deported people were build a special camp called Camp No 5. The Ministry
of Internal Affairs to express the military character of most important
institutions, by special decision No 1620 of 1955 labor camps and prisons
decided to call them workshops. They changed these new notions that are
still in our memories not only of prisoners, like the famous 303 Spac
workshop or 301 in Bulqiza, 313 in Tirana. The geography of prisons and
camps during 1945-1991 changed compared to the most important needs of
the economy and where were the most difficult areas, mines, construction
and agriculture. For example, Camp 1 called Workshop 301 during its
existence had more than 1000 prisoners; it changed location from Maliq
marsh on 1951 to Gose, Kavaja on 1952-1953, at Berat aviation field on
1953, in Rinas from September-December 1953 and in Bulqgiza on 1954.

Communist government that came into power at the end of 1944
was faced with difficult conditions, where worse were economical
ones. They found as solution, to the reconstruction of the country and
primitive levels of production forces, hard labor of citizens regardless
of age and gender,. Such method was used by communist state during
all its existence. Hard labors were done by prisoners. Labor camps at
the same time were a solution for housing and keeping thousand of
prisoners.  The result of these massive punishments was the
tremendous increase of prisoners. So on 1 January 1950 Albania had
7168 prisoners and 2000 deported people, in total 9168 so 753
prisoners for 100 thousand people (at that time Albania had 1 218 000
inhabitants). Such number of prisoners could not be housed in prisons
that were almost destroyed but even when they were at their best had a
capacity 3 times lower. Based on a report about criminality in
Albania during 1945 up to 1957 were proceeded and sentenced for
ordinary and criminal crimes 109 111 persons. In this amount were
not accounted crimes against the state, out of which we do not have
numbers from 1944-1948, while from 1948 to 1957 were about 4198
proceedings.
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Statisticsfor prisons capacity on 1 January 1951.

N/R Prison Capacity Real Over
Political 287 902 615
1 Tirana
Ordinary 191 873 722
Political 163 216 53
2 Elbasani
Ordinary 118 324 206
Political 221 353 132
3 Korca
Ordinary 91 487 396
Political 21 130 81
4 Viora
Ordinary 102 544 442
Political 256 565 309
5 Shkodra
Ordinary 265 564 309
Political 149 97 -52
6 Durrési
Ordinary 176 308 132
7 Berati Ordinary 216 487 273
8 Gjirokastra 351 735 384
9 Burreli Political 228 581 353
Shuma 3005 7168 4163

Deportation and Exile

Deportation institutions were established based on Decree No 649 date
10.1.1949 and was later changed with decree No 1906 date 02.08.1954, No
3021 date 12.01.1960, No 4137 date 9.5.1966 and with later decrees.

In article 22 of 1952 Penal Code defines the sentences as “Sentence is
expulsion from domicile for a time period from 6 months to 5 years with full
stop or moving from one place to another known place. When the sentence is
given in addition to privation of liberty, this time is calculated from starting
date of privation of liberty.
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Expulsion as additional measure was given when the court believed that
staying of the sentenced in a defined place was dangerous for the society.

Sentence against foreigners could be followed with their deportation
outside R.P.S.SH boarders.

Article 21 defines deportation: “Deportation is removing of sentenced
from his domicile to another define place with or without correction labor.
Deportation as main sentence is given for a period from 1 year to 10 years.

Deportation without correction labor was given for a period of sixth
months up to five years and was executed after fulfilling the main sentence.
Even the 1977 Penal Code preserves the same disposition unchanged. In the
following table there is an idea on deportation in a period of 15 years

Sentence Motive 1953 1954 1955 1956 1957 1958 1959 1960
Deportation Political 579 646 20 194 213 312 202 216
Ordinary - 1 - - 13
Total 579 657 20 194 226 312 202 216
Exile Political - 26 23 33 30 17 35 25
Ordinary
Total
Total 579 673 43 227 256 329 237 241
Sentence Motive 1961 1962 1963 1964 1965 1966 1967 Total
Deporatation Political 557 372 92 26 99 98 197 3528
Ordinary - . 19 30 1 299 85 614
Total 557 372 m 56 100 397 282 “ua
Exile Political 43 9 17 23 1 - 2 286
Ordinary
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Total

Total 600 381 128 79 101 397 284 4997

Deportation and exile started in 1945, although they had no legal base. A
document of 1947 states that since 1947 from January there were 1272
deported persons that were placed in Kruja and Berat. Some of them were
war prisoners, mainly Germans.

Jan Feb March April May June | July Aug Sept Oct Nov Dec

N/r 1272 | 1158 1115 1126 | 1110 867 878 884 895 881 886 976
Total

Berat 855 792 762 770 743 565 575 | 575 586 571 583 | 583

Kruja 416 366 353 356 367 302 303 309 309 310 303 303

Deportation and exile would apply only in these cases:
Against those people representing social dangerousness:

Some members or entire family of a person that escaped out of the
country and when the family lives close to boarder area.

Some members or the family of a person that escape out of the country,
but do not live close to boarder area could be deported only when such
measure served to prevent other possible escapes from that area.

Elements opposed to the party, whose stay in a special place made it
dangerous for the others.

Persons or their families living close to boarder areas and were in danger
of escaping.

Those elements that could terrorize other people.

Seniors of families which were war criminals and escaped outside the
country, other familiars of escaped persons outside the country when they
were reactionaries and were serious threat. For these two categories such
measure will be taken in main cities where they live.
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In particular cases, deportation could be given also for those persons that
have done repeated acts of robbery, prostitution, vagabondism but only if
they lived in the main cities.

Treatment and rights of deported persons were foreseen in a special
guideline of 1962 which was very formal as none of those foreseen there
were implemented in reality. Article 2 stated “Deported people have the
same rights of all citizens in R.P. of Albania, but without respective permit
of competent bodies cannot leave the territory where they are sent deem they
sentence. If the sentenced leaves the deportation site without permit, he/she
is sentenced based on article 229 of Penal Code. Article 4 stated that
deported persons do not have electoral rights, if such was sentenced in the
court decision. Article 28 stated that the court can decide about removing
electoral right when it gives a sentence for privation of liberty and
deportation of more than 2 years. We have to remind that deportation was
given for a time period of 10 years and was extended in time. So from 1965
up to August 1967, 117 have passed their period and were freed only 73
persons or 38 percent of them. Article 5 foresaw that deported persons by
their request could take and keep their children with them. On such
occasions the respective body of internal affairs prepared the statement for
the deported. Also the deported person could take with them other members
of the family, his/her wife, husband, parents etc, only after receiving a
respective authorization from the officer of internal affairs. Along with
capital sentences and deportation there were given conditionals especially
for small acts, fines and corrective labor. Following table illustrate the
sentences and the report between different sentence categories. However
because of paper length we can analyze criterions, reasons and policy
followed for their application.

Deprived of liberty
Period Total Capital 10 Cortactive Conditional | Fines
sentence G =1 1-3 3-10 25 labor
I vit vjet vjet .
vjet
1879 2 1492 - - - - 354 360
1970 (9
Month) 0.1% 79.4% 18.8% 19.1%
14 2007 - - - - 389 361
2456
Lt 0.57% 81.7% 15.8% 14.6%
complete
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21 2486 | 1552 502 328 109 554 487 51
1968 3139 0.6% 79.1% | 62.6% | 20.6% | 13% | 4.3% 17.7% 15.5% 1.6%

20 2676 | 1453 645 458 138 451 407 51
1967 * 3235 0.6% 85/0'7 53.6% | 24% | 17.1% | 5.2% 13.9% 12.6% 1.6%

Social composing of prisoners, result of political
differentiation, struggle of classes and economical
structure.

The first years of communist power were followed by an overall violence
and attack against all classes that were considered opposite to the communist
system, “exploiting classes”, traders, proprietary’s, intellectuals, workers of
previous administration, representatives of clergy. No one could escape to
this violence even most simple and power classes. The goal was total
submission and obligation of citizens to support communist leadership in
implementation of their program. Same conclusion came for thinkers and
analyst from other communist countries. So Viven Stern in the study
“Sentenced to die” argues that two were the reasons for massive
imprisonment in the former Soviet Union and other communist countries:
total submission of population and securing a labor force to work at most
difficult sectors, what could not be covered by free workers. The collapse of
existing production relations and placement of socialist relations was the
main strategic objective of the Party after they took the political power. Main
paths followed to establish economic base were nationalizations, by
expropriating land owner and agrarian reform. The way such reforms were
done is given by the leader of that time, Enver Hoxha “through a despotic
intervention on land property and middle classes relations”. Measures taken
by the state for socialist nationalization of main production and
transportation tools, implementation of agrarian reform brought lots of
changes in classical social structure of the population. On 1950 in Albania
were these social class structures over 14 years old: Workers 9.9%, peasants
and handcrafts 2.2%, individual peasants 73.3%, individual handcrafters 5%,
capitalist elements 2.1%, intellectuals 7.5%.
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In the following chart we see that 85 % of sentenced in 1950 were
composed by poor and middle peasants. Such categorization in poor and
middle peasants was based on economic level and standar ds of the time,
which were very low. These categorizations were used later on literature
and official acts of those years. Later instead of poor peasant was used
individual peasant. This was very demagogic, to convince domestic and
international opinion that poverty and crises were not related to

socialist gover nment.

Crimes agaist the state

Ordinary crimes
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Poor 6 1962
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Society in its largest number was composed by peasants, in both
categories of sentences with 64.5-67.8%. This was related to population
structure, where peasants composed 73 % of it. Craftsmen were 5.3% up to
12.7%. If we compare social dimension of violence with another communist
country like in Czech Republic, we see another report of social composure of
prisoners. In the middle of 1950, number of persons that committed crimes
against the state, which were workers before being arrested, was 39 %.
Middle and high level officials were 28 % and in the third place were
peasants. These data were related with economical and class structure of
Czech Republic in that period.

On 1960-1961 numbers of sentenced workers were 23 %, while the
number of peasants falls to 33-34 %. This was related to increase of labor
class due to change of country’s economical structure. Social composure of
sentenced in 1988 is presented in the following table. The larger number of
political prisoners in the 80’s was composed by workers, as shown in
statistics 35.5% and 63.6 %. In second place are those working at agriculture
cooperatives 22 % up to 43.4 %. The class of former proprietary’s was called
kulak by communist regime, big and middle merchants, so called exploiting
classes were already eliminated. From economical reforms of communist
government, clash against private property, intelligence, and freedom to
believe was achieved in a gradual way by eliminating all classes and
differences between different social groups and the creation of so called
mass.
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In the first half of 1986 were 1204 political prisoners and 2287
ordinary prisoners, in total 3491. Political prisoners were 40.7% from
the cities and 59.3 % from villages. Ordinary prisoners were 46.4 %
from cities and 53.6 % from villages. Composure of classes was not
important for state structures. The policy followed was based on
equality aimed at diminishing disparities between classes, village and
city, intellectual and physical work. Such policy gave results
especially for eliminating marking boarders between labor and
cooperatives classes. Both of them did not have properties and were
working at the large state property or group property.

Conclusions

Evidencing the dimensions of violence during totalitarian regime does not
aim just to look behind but it also serve to normality and moving forward.
“Without condemning communism’ crimes —says Romanian president,
Traian Badescu — we will go ahead with the skeleton of the past on our
back.”

Reforming of Institution of Execution of Penal Sentences was and
continues to be an important aspect of democratization and civilization of
Albanian society in post communist period. Up to 90’s Albania as many
other countries in Eastern Europe had a penitentiary system with not human
treating conditions, not adequate food, medical care, forced labor and
violence.

Albanian government in order to change such condition on 1991 started
to close the famous Spac, Qaf Barit, Té€rnovés, Bulqiz€s ,Burrelit etc camps
and with the participation of Albania in many international conference of
that period, where the pillar of recommendations was the reform of entire
system and passing of prison administration under the Ministry of Justice.
The main problems faced by system of execution of penal sentences in
Albania after the fall of communist regime were the legal reform,
administrative reform and improvement of prisoner’s conditions. Long
tradition of communist regime was a hurdle for moving forward. Concretely,
infrastructure was composed by large working camps where conditions were
not adequate for their mission. Even existing prisons were old and
amortized. Beside lack of institutions, even policies followed by judiciary
bodies and prosecutors influenced to overpopulation. We can refer to
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statistical data and see an indicator that about 100 % of prosecutors for
imprisonment were accepted by courts. On 2004 Tirana prosecutor office
required 713 arrests and the court accepted 704 of them. So, either such
security measure was a preferred one or judiciary bodies just act shortly.
This kind of thinking closes the way to application of alternative sentences
foreseen by Penal Code. If we refer to 2005 and 2006 statistics at country
level, it seems that the courts have two types of sentences, fine and prison
for penal crimes. Over 50 % of sentences are those up to 2 years. I think that
exist the possibility to give other sentences like labor for public interest or
conditionals. This would be helpful for prisons to get empty as they are
overcrowded and conditions are below standards. Signing of SAA and taking
invitation for membership in NATO, add new tasks for improvement of
service in Institutions for Execution of Penal Sentences. Changes from the
beginning of democracy are enormous but we still have inherited from
communist regime very hard punishments and no institutions. The
establishment of legal frame work is forward compared to practice. Many
dispositions regarding treating, social rehabilitation and employment have
not been implemented in practice due to lack of infrastructure that is not
adequate for a penitentiary institution. Real social rehabilitation programs
are not applied beside all discussion about them. In the entire prison system
there is only one school for obligatory education that operates in
discontinuance. Other important problems are staff, training and
nominations. Still with all changes achieved by our penitential system we are
behind other European countries. IEDP (institutions for execution of penal
sentences) staff does not have the status of civil servant and this allows not
good policies for their recruitment. The role of IEDP is very important for
implementing penal policies of a country, which aim at prevention of
criminality, its punishment and execution of penal decisions. Justice does not
start and do not end at the trial court. That’s why a serious assessment of all
above factors is necessary not only for penal justice but also for civil society.
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Right to a fair trial under International
Human Rights Law

Jordan DACI, MA (Ph.D. Candidate)

Abstract

“Everyone has the right to have any claim relating to his civil rights and
obligations as well as criminal charges brought before an independent and
impartial court or tribunal established by law. Right to a fair trial is one of
the most vital human rights and together with the right to security, and the
right to protection from discrimination form the base of individual security
from state authority. Without this very basic procedural right, a violation of a
human right is unlikely to be remedied in domestic procedures. Moreover,
this basic human right has a more vital role in protecting other human rights
especially in developing countries were state institutions are weak or tend to
be authoritarian. Because of this crucial role, the right to a fair trial remains
still one of the most expansive and most complicated human rights.
Individuals without the set of guarantees that includes the right to a fair trial
would always be living under the fear of government — something which is
sometimes intended and why this right is violated (Curtis, 2003 p.328).

Abstrakt

“Cdo person ka t€ drejtén pér t’i parashtruar njé gjykate t€ pavarur dhe té
paanshme t€ krijuar me ligj, pretendimet e lidhura me t€ drejtat dhe
detyrimet me karakter civil si dhe ¢do lloj akuze penale. E drejta pér proces
té rregullt éshté njé ndér t€ drejtat mé jetésore t& drejtave t€ njeriut dhe sé
bashku me t€ drejt€n pér siguri dhe t€ drejt€s pér tu mbrojtur nga
diskriminimi, formojné bazén e siguris€ s¢€ individét ndaj autoritet shtetéror.
Pa kété té drejt€ themelore procedurale, dhunimi i t€ nj€ t€ drejte t€ njeriut
nuk do t€ mund t€ kurohej nga procedurat shtetérore. Pér mé tepér, kjo e
drejté themelore e njeriut ka njé€ rol jet€sor pér mbrojtjen e t€ drejtave t€ tjera
té njeriut, vecanérisht n€ vendet né zhvillim ku institucionet shtetérore jané
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té dobéta ose tentojné t&€ jené autoritare. Pikérisht, pér shkak t€ kétij roli
thelbésor, e drejta pér proces té rregullt mbetet ende njé ndér t€ drejtat mé té
gjéra dhe mé t€ ndérlikuara t€ njeriut. Individét po t€ mos gézonin garancité
g€ pérmban e drejta pér proces t& rregullt do té jetonin gjithmoné né frikén e
geverisé- dicka e cila ndonjéheré synohet dhe g€ njékohésisht éshté edhe
arsyeja pérse dhunohet kjo e drejté. (Curtis, 2003 F.328).”

Abstrakt

Cekoja IMYHOCT MMa MpaBO Ja IMoJHece Oapame 3a CBOWTE MpaBa U
OJIrOBOBOPHOCTH HO MCTO Taka U KPHBHYHU OOBHHEHU]ja MPE/ CEKaKOB BHUI
Ha HE3aBHUCEH W HEMPHUCTPAaceH CyJ WIN TpUOyHal KOj € OCHOBaH CO
3akoH. [IpaBoTO 3a efieH perynapeH MpoIec € €AHO O OCHOBHUTE YOBEKOBH
npaBa Koe 3aeJJHO CO MPaBOTO Ha 0J0paHa M 3alITHUTA O JUCKPHMHUHAIH]A
ja counHyBaaT OCHOBaTa Ha WHIWBUAyalHaTa 0e30eIHOCT Of Ap>KaBHHUTE
aBTOpPUTETH. bBe3 oBa OCHOBHO MpOlEeIypallHO TpaBO, KPUICHETO Ha
YOBEKOBUTE MpaBa HE MOXKE Jla Ce HCIPaBH Off CTpaHa Ha JIP)KaBHUTE
npouenypu. I[lokpaj oBa, oBa OCHOBHO YOBEKOBO IIPaBO MMa I1O3HAYajHA
yJiora BO 3allITUTAaTa Ha JAPYTUTE HYOBEKOBH IpaBa, 0COOCHO BO 3EMjUTE BO
pa3Boj Kaje OpXKaBHUTE MHCTUTYLMH c€ cllabu WM MMaaT TEHICHLIUHU Ja
Ouzjer aBTOpUTATUBHU. TOKMY TIOpaau OBOj 3HA4YaeH €JIEMEHT, IIPaBOTO 3a
€JIeH peryJapeH IMpolec € eHO O] HajCIIOKEHUTE W HajpacrlpoCTpaHETUTE
YOBEKOBU TpaBa. JInuHOoCcTUTE O€3 OBHE rapaHIMM KOW IO BKIy4yBaaT H
NpaBOTO Ha €JEH peryjapeH Mpolec CeKoram Ke >KHBeaT CO CTPaBOT OJ
ApiKaBaTta - HCUITO ITO HEKOoram € HaMCEPHO M BO UCTO BPEME € U TPpUYHHA
nopaju Koja ce kpim osa npaso. (Llypruc, 2003 m.328).
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Introduction

Right to a fair trial is one of the most expansive and most complicated of
all human rights protected under international law. (Curtis, 2003, p. 328)
This right is guaranteed in the article 6 of the Protocol no.7 of the European
Convention on Human Rights and Fundamental Freedoms, article 14 of the
International Covenant on Civil and Political Rights (ICCPR), article 8 of
the Inter-American Convention on Human Rights (In-ACHR). Both the
European Court of Human Rights (ECHR) and the Inter-American Court of
Human Rights have made clear that right to a fair trial foreseen by article 6
and 8 apply to all proceedings to which they are relevant. (Curtis, 2003,
p-328). In other words right to fair trial applies both to administrative as well
as judicial proceedings (Curtis, 2003, p. 328). This right applies whenever a
subject of law in accordance with legal norms into force is entitled to a
material as well as procedural right, than there must be a fair procedure to
determine disputes about this right and respective claims.

Right to a fair trial includes in itself a set of guarantees that apply case by
case depending form the type of proceedings and the legal norms applicable
on such case. According to the ECHR, the right to a fair trial is applicable in
every civil and criminal proceeding, if a civil of right or obligation is
involved. This Court on the interpretation of the right to a fair trial has made
clear that: “right to a fair trial foreseen in the Article 6 of the Protocol no.7
of the European Convention on Human Rights and Fundamental Freedoms is
a very expansive and in every case should be examined very carefully by
national courts by analyzing in details every fact that in a way or another
would violate the material and procedural rights of the defendant.
(Nowvicki, 2003. Case Apeh Uldozotteinek Szovetesege and other vs.
Hungary, application n0.32367/96, Pellegrin vs. France No0.28541/95).

Right to fair trial applies since at the moment when an application has
been lodged until final execution of a court judgment. (Daci, 2006, p.186)
This statement has been done by the ECHR in the Case QUFAJ CO. SH.P.K.
vs. Albania (Judgment of November 18, 2004, Application no. 54268/00),
§38) when the Court reiterates that Article 6 § 1 secures to everyone the
right to have any claim relating to his civil rights and obligations brought
before a court or tribunal; in this way it embodies the “right to a court”, of
which the right of access, that is the right to institute proceedings before
courts in civil matters, constitutes one aspect. However, that right would be
illusory if a Contracting State’s domestic legal system allowed a final,
binding judicial decision to remain inoperative to the detriment of one party.
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It would be inconceivable that Article 6 § 1 should describe in detail
procedural guarantees afforded to litigants — proceedings that are fair, public
and expeditious — without protecting the implementation of judicial
decisions; to construe Article 6 as being concerned exclusively with access
to a court and the conduct of proceedings would be likely to lead to
situations incompatible with the principle of the rule of law which the
Contracting States undertook to respect when they ratified the Convention.
Execution of a judgment given by any court must therefore be regarded as an
integral part of the “trial” for the purposes of Article 6. It is not open to a
State authority to cite lack of funds as an excuse for not honouring a
judgment debt. Admittedly, a delay in the execution of a judgment may be
justified in particular circumstances. But the delay may not be such as to
impair the essence of the right protected under Article 6 § 1 (see Hornsby
v. Greece, judgment of 19 March 1997, Reports of Judgments and Decisions
1997-11, p.510-511, § 40; and Burdov v. Russia, no. 59498/00, § 34-35,
ECHR 2002-III; see also Jasitiniené v. Lithuania, no.41510/98, § 27,
6 March 2003).

Criminal Proceedings

The concept of criminal proceedings varies in different countries in terms
of criminal offence subjects, specific criminal offences, criminal punishment
and criminal qualification for specific actions and omissions. To conclude on
the issue whether we are dealing with a criminal process and not a civil
process, ECHR emphases that several factor shall be taken into consideration
such as: juridical and criminal qualification of the criminal offence by the
domestic legislation of a country, the nature of the criminal offence, social
gravity of the criminal offence and other circumstances related to the
applicable law, events and facts as well as criminal punishment foreseen by
the criminal law. A person shall be considered as a defendant for a criminal
offence when state, undertakes measures which comprise the allegations that
he or she has committed a criminal offence and which essentially impact to
the status of the defendant. (Foti and others vs. Italy, 1982)

Right to a fair trial regarding a criminal proceeding, consists of set of
guarantees for every person under investigation, trial, punishment, appeals
and application for a reexamination. In other words it includes the whole
process as determined under criminal material law and procedural law.
While “indictment” under the article 6 of the Convention, means “the act
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through which a person is officially informed that has been charge with a
criminal offence. (Daci, 2003, p.187)

a) Right to have access to an independent and
impartial court of law

Everyone has the right to have any claim relating to his civil rights and
obligations as well as criminal charge brought before an independent and
impartial court or tribunal established by law. Such right shall be guaranteed
de facto not only de jure. However, the right to have access to a court might
be limited under several circumstances with the purpose to secure a
legitimate aim and to the extent of the aim itself. This right is subject to
limitations also under several circumstances when for its enjoyment, legal
aid is required in order to ensure that an individual exercises this right. In
this case, its enjoyment is made possible through the legal aid offered by
qualified individuals. In the same manner, this right is ensured also for poor
people, which due to their financial situation cannot exercise this right. The
right to have access to a court, would be violated if a person shall not be able
to exercise this right because of the lack of professional legal knowledge and
would not profit free legal representation if he would not have enough
financial means to afford the payment of a legal representative.

The Albanian legislation also limits the right to have access to the High
Court with the need to have the status of an advocate. Certainly this
limitation represents a violation of the article 6/1 as long as there is no
scheme through which would be guaranteed the legal representation of
persons that do not posses enough financial means to pay an advocate to
represent them in civil proceeding regarding an application lodged to the
High Court.

The right to have access to an independent and impartial court may be
limited also in domestic laws that foresee time limits within which this right
shall be exercised. This limitation shall be legitimate for the interest of the
proper administration of justice system. Indeed, if the right to have access to
a court would not be limited in time, this unlimited right to have access to a
court would harm the functioning of the justice system and would make
much more difficult the work of courts, because they would be obliged to
deal with claims related to events and facts that have happened long time
ago. Their examination would not be essay as long as most of the evidences
that would light the facts and though which would have been proved the
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legality of their claims would not exist anymore. Furthermore, the legal
relationships would have changed, or ceased existing several times until the
time of their examination by a court.

Although, this right would not have sense if the court to which an
individual raises his claims would not be independent and impartial. The
independence of courts is one of the most essential elements for an
independent judicial system. On the other hand, the judgment delivered by
these courts shall not be changed by a non judicial body with exceptions of
amnesty or pardon recognized by the constitution and delivered by the
Legislative Body and the Head of State. This right also does not limit the
possibility to establish special courts by law which shall guarantee the right
to fair trial.

Based on this right, at any case a court shall not refuse to examine claims
of persons with the justification that there are no legal norms that regulate
the situation concerned. In other words, a court has always jurisdiction to
examine claims of persons subject to criminal proceedings. Moreover, the
right to fair trial comprises also the right to appeal, which is guaranteed by
the protocol no.7 and not the article 6 of the European Convention of Human
Rights and Fundamental Freedom:s.

b) Right to a fair and public hearing within a
reasonable time

The duration of a trial proceedings is one of the most used reason for
most of the application lodged before the European Court of Human,
alleging the violation of the right to a fair trial caused by a trial done out of a
reasonable time. The Court has evaluated claims regarding the reasonable
time based on the complexity of the case, the nature of legal facts, the
number of subjects concerned, the proper procedures, other undertaken
procedures related thereto etc. The Court has also tolerated longer extension
of duration regarding civil proceedings and shorter extension regarding
criminal proceedings. In case of applications alleging the violation of this
right, the Court shall decide by taking into consideration all the factors that
directly or indirectly impact to the duration of the proceedings.

The right to a fair trial is guaranteed through a proper and public
administration of justice. Proper administration of justice is not only in the
interest of litigants, but also in the interest of the entire society. On the other

100



SEEU Review Volume 4, No. 2, 2008

hand, a public hearing guarantees transparency towards the public, while the
presence of the later is a kind of pressure over judges to apply correctly the
law. In this perspective, the hearing done in places that do not ensure the
participation of the public makes the process unfair. The guarantee of a
public hearing is applicable at any phase of proceedings that impacts to “the
decision” on the application (application Axen vs. Germany, 1983). This
right may be limited also in cases when such limitation is necessary to
protect the right of persons, parties involved in judgment. E.g. when subjects
involved in judgment are juveniles, the hearing shall be not open to the
public, with the condition that the judgment shall be published in a
summarized form and shall ensure the anonymity of persons concerned. On
the other hand, the trial on family disagreements with the aim to protect the
right to a family life may not be open to the public. Another example when
the trial may be not open to the public is the cases involving persons’
members of criminal groups or protected witnesses. In this case, the right to
life of these persons and members of their families is a legitimate aim to
undertake a non public trial. To conclude, public may be excluded from all
or part of the trial in the interests of morals, public order or national security
in a democratic society, where the interests of juveniles or the protection of
the private life of the parties so require, or to the extent strictly necessary in
the opinion of the court in special circumstances where publicity would
prejudice the interests of justice.

c) Trial in absence “in absentia”

According to the article 6 of the Convention, everyone has the right to be
present in the trial against him. However this rights is not absolute, because
the article 6 does not restrict the trial in absence of the defendant when he
cannot be chaptered or when he is not informed for the trial. In any case, the
court shall nominate a legal representative to protect his rights and when he
turns back or he will be informed for the process against him, he has the
right to demand a reexamination of his case. This right derives from the
article 6 and the right to defend himself and to examine or have examined
witnesses against him and to obtain the attendance and examination of
witnesses on his behalf under the same conditions as witnesses against him.
Regarding this matter, the ECHR in the case “ Sunday Times (No.1) vs.
United Kingdom emphasizes that: “Article 6 of the Convention is an
important reflection that lays upon the foundations of the Convention,
because in the preamble, state high contracting parties refer to the common
legal order’s heritage”. Also in the case “ Alber and Le Compte vs. Belgium”,
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ECHR emphasizes that: “the rights foreseen in this article are guaranteed to
the defendant regardless of the fact that he is being trialed in liberty, is under
arrest or is hidden, while in case of punishment ‘in absentia’ may be
considered that his rights have been respected, if after being informed for the
judgment he would have been able to demand the repetition of the
proceedings, this time with his participation.” In the case “ Thomann vs.
Switzerlands’ of June 10, 1996, RID-III, par.33-36, the ECHR, underlines
the maturity of Federal Court’s judgment, because the judges who reexamine
the case, now in the presence of the defendant in the case that has been
previously examined in his absence are not connected with the previous
judgment. Also in the judgment regarding the case “ Ekbatani vs. Sveden”,
of May 26, 1988, A 134, par 25, the ECHR emphasizes that: “from the
concept of the fair trial, derives the general principle that everyone charged
with a criminal offence has the right to be present in the court hearing”. This
right derives from the guarantees foreseen in the paragraph no.3 of the article
6 of the Convention. While guaranties to examine witnesses, article 6,
paragraph 3, letter “d”, derives from the principle of “equality in defence” in
terms of equality regarding means in process available to the defence and the
prosecution, principle which is a very crucial part of the right to a fair trial

d) The principle of equality of means or “weapons”

This principle means that parties in a proceeding shall have equal
possibilities to deliberate and prove their claims. This right means also that
each party has the right to information regarding the facts and arguments of
the other party. Therefore, it is necessary that both parties be present in the
hearing and have the possibility to debate on regarding fact and arguments of
each party. Under the criminal proceeding, this right is a guaranty more for
the defendant from which derives the obligation of the prosecution to allow
the defendant or its advocate to be informed with the evidences and
arguments upon which is based its indictment. Non recognition of these
facts and arguments makes impossible the preparation of defence for the
defendant.

102



SEEU Review Volume 4, No. 2, 2008

e) Reasoning of judgments and the right to not
testify against oneself

Court judgment shall be reasoned. The reasoning of judgments make
possible for parties to effectively use the right to appeal. Certainly, a
reasoned judgment cannot contain contradictory statements. Such situation
would be equal with the lack of reasoning. A non reasoned judgment is
invalid, void or null.

Another important principle that is an essential part of the right to fair
trial is the right of everyone to not incriminate oneself. What means that a
person charged with a criminal offence is not obliged to testify against his
interests. In respect of this right, are not obliged to testify against the
defendant prenatal and postnatal persons such as: the daughter, the son, the
mother, the father, including the wife and the husband. This exception is
done with the aim to protect the family because such testimony given by one
of these persons may be a cause for the destruction of the family.

f) The presumption of innocence (in dubio pro reo)

Everyone charged with a criminal offence shall be presumed innocent
until proved guilty according to law, by a final judgment. This right derives
from the principle in dubio pro reo, or any doubt shall be taken in favor of
the defendant. On the other hand, this right constitutes an obligation for the
accusing party to collect evidences and to prove the indictment, what
constitutes one of the basic principles of so-called accusatory systems of
criminal proceeding. From this right derives also the obligation of
governmental authorities to not make statements upon the guiltiness of a
charged person until the moment when the final judgment is delivered by the
court of law. Thirdly, in respect of this right, trials shall not be used as public
debates to drive at the guiltiness of individuals who have been declared
innocent.
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g) The Right to be informed promptly, in a language
which he understands and in details of the
accusation against him

Everyone charged with a criminal offence has the right to be informed
promptly, in a language he understands and in details of the accusations
against him. This right makes possible for the person to prepare his defence
and in this way to response to the deliberation of the other party. The ECHR,
has confirmed violation of this right in cases when a person trialed in
absence in another state, has been informed for the indictment by the state of
residence by handing over the documents prepared by the other state without
been previously translated (application Brozicek vs. Italy, 1989). From this
right derives also the right to be assisted by an interpreter during the whole
process. However, this right shall be considered as being realized when the
defendant is assisted by an advocate who recognizes the language used by
the court and the language of the defendant.

h) The right to have adequate time and facilities for the
preparation of his defence

This right is strongly connected with the right to be informed and the
right to legal representation. In respect of this right, the person shall have
adequate time to prepare his defence, to have adequate means, to have the
possibility to examine witnesses and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as
witnesses against him. This right means also the guaranty to be consulted
with a lawyer of his choosing or appointed by the proceeding authority. This
right shall be guaranteed also in cases when the defendant has not sufficient
financial mean to afford the payment of his defence. In this case the state
shall guarantee free legal aid.
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i) The right to defend himself in person or through
legal assistance of his choosing

Everyone against which take place a criminal proceedings, has the right
to defend himself. However, many people do not have good professional
legal knowledge. Therefore, the right to defend for these people is
guaranteed through legal assistance of his choosing or appointed by the
proceeding authority if the defendant does not have sufficient financial
means to afford payment for the lawyer of his choosing. Nevertheless,
having a lawyer does not necessarily mean respect of this right, if the lawyer
shall not act in a professional way to protect the interests of the person that
he defends, but would constitute a violation of such right. (Application
“Artico vs. Italy 1980”) This right guarantees also the right of defendant to
freely communicate with his defender under full confidentiality. From this
right derives also the obligation to not allow the interception of
conversations between the lawyer and the defendant and between lawyers
themselves.

j) The right to have free assistance of an interpreter

Everyone, charged with a criminal offence has the right to have free
assistance of an interpreter if he cannot understand or speak the language
used in court. The oral character of the trial makes necessary the
understating of arguments presented or the evidences debated throughout the
hearings. If this right would not be guaranteed, the defendant would not be
able to defend himself nor to have examined witnesses against him, or to
obtain the attendance and the examination of witnesses on his behalf as well
to examine evidences that would prove his innocence. However, this right
means also the assistance of special interpreter for deaf-mute persons. The
assistance of interpreter does not consist only in translation of oral
conversations, but also the translation of documents. The right to have fee
assistance of an interpreter is not connected with the ability of a person to
pay or not an interpreter, but it is an obligation of state to ensure proper
effective system of criminal justice.
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k) No punishment without law

In the article 7 of the European Convention of Human Rights and
Fundamental Freedoms and the article 15, of ICCPR is confirmed the
principle of non retroactivity of the law and principle of no punishment
without law (ex post facto and nullum crimen, nulla poena sine lege). These
two principles, ensures the right that no one shall be held guilty of any
criminal offence on account of any act or omission which did not constitute a
criminal offence under national or international law at the time when it was
committed. Nor shall a heavier penalty be imposed than the one that was
applicable at the time the criminal offence was committed. Indeed these two
principles have a vital importance for a fair criminal proceeding. Non
application of these two principles would gravely harm the integrity of the
judicial system in general and especially the criminal justice. Moreover, in
respect of these two principles, it is prohibited the analogical application of
criminal law against the interests of the defendant.

European Convention on Human Rights and Fundamental Freedoms,
differently from the ICCPR, does not foresee the possibility of retroactivity
effect of law in cases when the new law is more favorable for the defendant.
However, the retroactivity of the law that is more favorable for the defendant
is not incompatible with the Convention and with its aim, because in such
case the retroactivity effect of law does not harm the defendant, but in
contrary is more favorable for him. Consequently, we could state that as long
as the Convention does not expressly prohibit the recognition of retroactivity
effect of law in cases when it is more favorable for the defendant is not
incompatible with its general view. Nevertheless, this right shall not
prejudice the trial and punishment of any person for any act or omission
which, at the time when it was committed, was criminal according to the
general principles of law recognized by civilized nations.

I) The right not to be tried or punished twice
(Ne bis in idem)

The disrespect this principle and at the same time this right by courts
would gravely harm the right to a fair trial and the rights of defendants.
Judgments delivered in disrespect of this principle would be considered as
being arbitrary and in contrary with the article 4, of the Protocol no.7 of the
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Convention. In the republic of Albania, this right is guaranteed by the article
34 of the Constitution and the article 7 of the Criminal Procedures Code.
Under the framework of this discussion it is important to bring into attention
the several articles of the Albanian Criminal Code such as the article n0.298
which for the criminal offence of “help given for illegal passing of state
border”, foresees two main punishments for the same criminal offence. More
concretely, the article 298, foresees as punishment, imprisonment and fine
up to 6 million All, pronounced at the same time. Meanwhile, the article 29
of the Criminal Code, foresees the punishment with fine and imprisonment
as two main criminal punishments. In this meaning, the application of article
298 and other several similar articles of the Criminal Code of the Republic
of Albania violates the principle of prohibition not to be tried or punished
twice by punishing twice a person for the same criminal offence.
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Sovereignty Challenged The United
Kingdom's Adoption of the Human
Rights Act in 1998

Martin, Luana, Master of European political Studies
Europa Universitaet Viadrina, Frankfurt (Oder)

Abstract

The United Kingdom’s decision to domesticate the rights granted by the
European Convention for the Protection of Human Rights and Fundamental
Freedoms, through adopting the Human Rights Act in 1998, opened the
debate on the potential negative effect on the constitutional doctrines of
parliamentary sovereignty and the separation of powers. The discussion prior
to the adoption of the Act focused to a large extent on the fear that courts
might use human rights legislation as a gateway for judicial activism,
challenging thus the sovereignty enjoyed by the Parliament. It is beyond
doubt the fact that the adoption of the Human Rights Act in 1998 altered to a
certain extent the relationship of courts and Parliament, but whether the
courts have been truly activists in a manner that threatens parliamentary
sovereignty it is still questionable. Consequently, seems reasonable to
scrutinize the presumable changes in the political-judicial relationship, the
factors that could have generated such changes, the impact of the adoption of
the 1998 Act on the parliamentary sovereignty and finally, the extent to
which this impact is a consequence of the courts’ actions.

Abstrakt

Vendimi i Mbretéris€ sé¢ Bashkuar pér t€ miratuar té drejtat ¢ garantuara
nga Konventa Evropiane pér Mbrojtjen e t€ drejtave dhe lirive themelore t&
njeriut, népérmjet miratimit t&€ Aktit t€ drejtave t€ njeriut mé 1998, hapi
debat mbi efektet negative t€ mundshme né doktrinat kushtetuese té
sovranitetit parlamentar dhe ndarjes s€ fuqive. Diskutimet para miratimit té
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Aktit, me t€ madhe ishin t€ fokusuara n€ shqetésimin qé gjyget mund té
pérdorin legjislacionin e drejtave t€ njeriut si mundési (port€) pér aktivizim
gjyqésor, késhtu duke e sfiduar sovranitetin qé ka gé€zuar nga Parlamenti.
Eshté pértej dyshimit fakti se miratimi i Aktit t& drejtave t& njeriut mé 1998,
alarmoi deri né€ njé masé marrédhéniet né mes gjyqeve dhe parlamentit, por
nése gjyqet né t& vérteté kané gené aktivist t€ vértet€ qé€ n€ njé ményré té
kércénojné sovranitetin parlamentar ende éshté e diskutueshme. Si rrjedhojé
e késaj, duket e arsyeshme g€ t€ shqyrtohen ndryshimet e supozuara né
marrédhéniet politike-gjyqésore, faktorét qé¢ mund t€ kené gjeneruar
ndryshime t€ kétilla, ndikimin g€ pati miratimi i Aktit t€ 1998, né
sovranitetin parlamentar dhe pérfundimisht, niveli q€¢ ky ndikim &shté si
pasojé e veprimeve té gjygeve.

Anctpakr

Opnykata Ha O6unuHeToTo KpancTtBo aa ru nmpuiiaroju npasaTa Kou ce
nonenenu o EBporickaTa KOHBEHIMja 3a 3alITUTa HAa YOBEKOBHTE MpaBa M
(yHIaMeHTaIMHUTE CI000aM, CO YCBOjyBame Ha AKTOT 32 YOBEKOBUTE
npasa Bo 1998, orBopu [nebaTa 3a MOTCHUUjaTHHOT HeraTuBeH edekT 3a
yCTaBHUTE AOKTPUHHU Ha MapIaMEHTEPHUOT CYBEpPEHHUTET W Imojendara Ha
BiacT. Jluckycujara mpen ycBojyBameTo Ha AKTOT — Oemie  IOBeKe
(okycupaHa Ha pPH3UKOT JeKa CYIOBUTE MOXEOH Ke TO KOpHCTaT
3aKOHOJIABCTBOTO KakKO TMaT 3a CyJCKH aKTHBU3aM , MPEIU3BHKYBAjKH ja
CyBepeHOCTa Koja LITO MapjaMeHTOT ja yxuBa. HecoMHeH € (akToT aeka
YCBOjyBameTO Ha AKTOT 3a YOBEKOBHTE mpaBa Bo 1998 mo m3BeceH cremneH
IO CMEHH OJJHOCOT Ha CYJOBUTE U MapiaMeHTOT , HO Jajik CyJOBUTE Owuie
BUCTHHCKHM aKTHBHUCTH Ha HAauMH Ha KOj K€ HAIUTeTaT Ha MapaJeHTapHHUOT
CYBEpEHHUTET ceymre € auckyrabunno. Crnopen Toa, M3rjiega pa3yMHO
BHUMATEIIHO JIa C€ pasrje/iaaT BepOjaTHHTE MPOMEHH BO TOJUTHYKHOT-
CYIOCKH CHUCTeM , (aKTOpUTE KOM NPEAM3BHKYBaaT TaKBU MPOMEHH,
BIMjaHHETO OJf YCBOjyBameTo Ha AKTOT on 1998 3a maprameHTapeH
CYBEpPEHUTET U KOHEYHO CTEIEHOT JI0 KOj OBa BIIMjaHHE € TIOCNICAMIa Ha
JieNTyBamaTa Ha CyJIOT.

Introduction

Setting as starting point the evolution of the relationship between the
judiciary and the legislature after the adoption of the Human Rights Act, the
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present debate is centred on the question whether the judiciary can and
would pose a challenge on the sovereignty of Parliament. This article
proposes the hypothesis that the eventual challenges on the British
parliamentary sovereignty doctrine, raised by the adoption of the Human
Rights Act, by UK in 1998, do not follow from any pressure exercised by the
judiciary, but could rather have been determined by certain features
imbedded in the act itself. Furthermore, shall be addressed the issue of the
scope of the adoption of the Human Rights Act, and the extent to which the
changes it generated with respect to the parliamentary sovereignty, could be
regarded as a positive development.

Departing from a traditional Dicey doctrine on Parliamentary
sovereignty, one might define it as the supreme legal power embodied in the
Parliament. According to the theory, the sovereign legislator is competent to
make and repeal any legislation whatsoever, on any matter, including on
constitutional matters, so that no Parliament could bind its successors, and
no court may question the validity of any Act that it passed. Consequently,
no act of Parliament could be invalid in the eyes of the courts, since it is the
Parliament alone the one that enjoys the legal and political power to make
laws. The doctrine triggers hence profound implications for the relationship
between the legislature and the judiciary, in the sense that the courts do not
enjoy the ultimate power fully to protect rights, and to ensure that the
Parliament will not, in the future, legislate such rights out of existence.

The justification for the sovereignty of the Parliament is hence grounded
on its democratic mandate, on the principle that the Parliament, elected and
hence responsible and accountable to the electorate, should be the highest
authority within the polity.

Consequently, in order to protect fundamental rights, some form of
confinement of the sovereignty of the Parliament appeared to be necessary.
In this regard, the Human Rights Act adopted by United Kingdom in 1998
reflects a delicate, political compromise, it incorporating the main rights of
the European Convention whilst preserving the parliamentary sovereignty,
so dear to the British constitutional tradition.

This compromise is apparent in the very equation of the Human Rights
Act. The Act protects the principle of parliamentary sovereignty by
domesticating the Convention rights, but not permitting the Convention to be
used so as to override primary legislation. If a statute is clear in its terms,
and clearly incompatible with the Convention, courts must give effect to it.
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The Human Rights Act confers the higher courts the power to declare an
Act of Parliament to be incompatible with the Convention, but not to render
it invalid. These provisions are aimed to preserve intact, at least in theory,
the constitutional right enjoyed by the Parliament to be the only institution
capable of changing its own legislation. The courts are subject to an
interpretation requirement, engaging them in reading legislation on the
presumption that the Parliament intended to legislate in accordance with the
Convention. As mentioned before, in case of statutes clearly incompatible
with the Convention, the most that can be done is to issue a ‘declaration of
incompatibility’, which enables the government to use a fast-track
parliamentary procedure to amend the offending statute, certainly should it
whish to do so.

It has been rather often argued that the fore-mentioned interpretative
obligation can be associated to a form of interpretative power making the
judiciary a determinate body with respect to a range of policy issues, which
have been hitherto fully within the sphere of parliamentary responsibility. In
other words, it has been implied that the interpretation requirement renders
possible manifestations of judicial activism, posing a great challenge to the
doctrine of parliamentary sovereignty. Yet, in the context of the Human
Rights Act, the interpretation proved to be more an obligation rather than a
power assumed by the courts. Any deviation from the intended legislative
meaning of words might be regarded, in most of the cases, just as a response
to the requirements of the Act itself.

The traditional doctrine of statutory interpretation provided for the courts
to do the best they could to divine the intention of Parliament in the
legislative measure before them. At present, on the basis of the Section 3 of
the Human Rights Act, the courts are required to adopt a rather different
view of legislative intention. Now, the judges are requested, ‘so far as it is
possible to do so’, to find a meaning that upholds Convention rights. In
addition, the traditional interpretive rule required a clear ambiguity in
legislation before a construction compatible with Convention rights could be
justified. Such ambiguity is no longer required, and an incompatible
interpretation of legislation will only be justified if a clear legislative
intention exists to support incompatibility.

Of high relevance in this respect is the statement of compatibility under
Section 19 of the Human Rights Act, which, interacting with the
interpretative duty under Section 3, lends support to the idea of an
interpretative presumption. Ministerial statements of compatibility are likely
to be used as evidence of parliamentary intention. Moreover, it can be
advanced the thesis that this very Section 19 of the Act is a very significant
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factor determining an even stronger pressure on the boundaries of
interpretation; it provides strong incentives for the judges to read down
express legislative provisions or read in words so as to achieve
compatibility. What results from here, is a clear judicial priority to find
interpretations that are compatible with Convention rights, holding the
declarations of incompatibility as an option of last resort. Indeed, observing
the low number of the declarations of incompatibility issued so far, one
might reach the conclusion that the courts have a tendency to favour the
interpretative method.

Issuing declarations of incompatibility could be though a more desirable
choice, since it might foster the inter-institutional dialogue. In this respect,
one might postulate that argument, dissention, criticism amongst the
institutions of the government is not a bad thing per se. This dialogue takes
place when a court, in reviewing legislative and executive action, requires
justification within the terms of the Convention for the law or action in
question. The judicial pronouncement of a declaration of incompatibility is
only one of three institutional views on the scope of the Convention rights.
Parliament and the Government are equally entitled to their view under the
Human Rights Act. Ensuring that no arm of government has a monopoly on
the human rights endeavour guarantees a more complete exploration of
rights, with the concomitant improvement of their content as differing
perspectives are brought to bear. Moreover, it ensures that no arm of
government simply transfers its responsibility for human rights to another.

Where legislation has been declared to be incompatible with the
Convention, the Human Rights Act empowers the launching of response
mechanisms and the taking of remedial action. To this respect, the possibility
of response to the judicial decisions and the range of responses available, can
be regarded as a further step in the process of inter-institutional dialogue and
as well a form of preservation of the parliamentary sovereignty. The latter is
supported by the fact that the Parliament or the Executive have the
alternative to choose to do nothing, since there is no compulsion to respond
under the Human Rights Act.

It has been argued though, that reacting by inaction might pose an
electoral threat on the elected hands of the government. It is very possible
for the public to show a high interest in the response issued by the
Government and Parliament, but this interest is not necessarily accompanied
by a strong public pressure to change the law. Furthermore, one might bring
forth the argument that those relying most on human rights are the unpopular
and the minority, enjoying a limited public interest in their issue, let alone
support for the respect of their human rights. This might bring us to the

115



Martin Luana, MA

conclusion that choosing to do nothing is for the elected arms of the
government a choice just as valid as the other ones.

Secondly, the Parliament may decide to pass ordinary legislation in
response to the declaration of incompatibility. This action might be regarded
as a reassessment of the legislation in light of the expressed view of the
judiciary. This option provides a legitimate interaction between the
Parliament and the judiciary, recognising that both institutional perspectives
can shed light on the limits of lawmaking and respect for human rights.

Finally, a Minister is empowered to take remedial action. By virtue of the
Section 10(2) of the Human Rights Act: If a Minister of the Crown considers
that there are compelling reasons for proceeding under this section, he may by order
make such amendments to the legislation as he considers necessary to remove the
incompatibility.

Remedial orders must ultimately receive the approval by resolution of
both Houses of Parliament. However, there is provision for a fast track
procedure. If the Minister declares the matter to be urgent, parliamentary
approval is not required for the order to become operative. Under this fast
track procedure, the Minister needs only to present the order to each House
of Parliament ‘after it is made’. The remedial order will cease to have effect
unless it is approved by a resolution of each House of Parliament. However,
anything previously done under the order remains valid. If the fast track
remedial action is not approved, all action done under to the remedial order
remains legal.

Returning to the issue of challenged parliamentary sovereignty, one
might argue that, with respect to the response mechanisms, the threat is
posed not by the action of the courts, but by the executive, through its ability
to amend legislation. Consequently, it appears clear that the Human Rights
Act embodies a particular kind of parliamentary sovereignty. It preserves
legislation from judicial invalidation, whilst allowing the executive to
override primary legislation by secondary legislation via the remedial order
mechanism. Could be that the only reason for adopting such a selective
protection of the parliamentary sovereignty is the democratic pedigree
distinguishing the executive from the judiciary?

Shouldn’t in this case the democratic pedigree be justifying the protection
of parliamentary sovereignty as well in the case of a devolved parliaments?

By virtue of Section 6 of the Human Rights Act, it is unlawful for a
public authority to ‘act’ in a manner incompatible with the Convention. This
Section excludes the Parliament from the definition of ‘public authority’.
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The reason given for excluding the Parliament from the notion of public
authority is, again, the parliamentary sovereignty. Though, while the [United
Kingdom] Parliament is not regarded as a ‘public authority’ in the context of
the Human Rights Act, the Scottish Parliament and the Welsh Assembly, as
subordinate legislatures, are bound by the 1998 Act.

A centralising tendency of a rights regime appears to be problematic
when applied to a constitutional system committed to the decentralisation of
power through devolution. The British human rights project may have had
an effect of suppressing the diversity, the opportunity for difference that the
devolution was intended to create.

The distinction between the Acts passed by the Scottish Parliament, for
instance, and the UK Acts is of high significance in this respect. As it has
been mentioned before, while the UK Acts are vulnerable only to a
declaration of incompatibility by a superior court, the Scottish Parliament’s
Acts are to be challenged directly in a court at any level.

Consequently, if reconsidering the constitutionally appropriate level of
government at which decisions about specific human rights regimes should
be made, one might advance the thesis of a possible new framework for the
future. To this respect, one might argue that the incompatibility principle and
procedure could be appropriately extendable to any parliament and any form
of parliamentary legislation. The reasoning behind the argument that, for
instance, the Scottish Parliament should be protected from the nullification
of its Acts is not at all a plea for federalist tendencies. As fundament of this
thesis stays the view that there should be an opportunity for any Parliament
(whether devolved or not) to reflect, to consider its options, and to produce
viable solutions, without the pressure of annulment. Furthermore, the
argument could be reinforced by calling into question the idea of ‘dialogue’.
If the incompatibility principle and procedure is a desirable solution to be
applied in case of legislation incompatible with the Convention, and if it is a
means to foster the dialogue between courts and legislature into the UK
system, this must give added force to the claim for the devolved Parliaments
to be accorded equal esteem..

Conclusions

Summarizing, one could stress the fact that the courts, even though
empowered to proceed by issuing declarations of incompatibility, tend rather
to push forward the limits of interpretation. This could come as a
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consequence of their strong interpretative obligation to read and give effect
to all legislation in a manner compatible with the Convention. This rather
than posing a challenge to parliamentary sovereignty, could be regarded as
actually a mere compliance with the provision of the act itself. Hence, one
could argue that it is not the judiciary putting under threat the sovereignty of
the Parliament. The challenge might come though from other sources. One
could not disregard, in this respect, the place for manoeuvre left by the Act
to the executive, via remedial orders, for instance, as shown in the above.
Moreover, the Human Rights Act brings forward the idea of dialog. Insofar
as it fosters the dialogue between the legislative and the judiciary, or even
between the local courts and the devolved parliaments, the Human Rights
Act could be seen as making scope for a challenge to the parliamentary
sovereignty, as presently understood, by promoting a new perspective on the
matter, awarding the same status of sovereign parliament to the devolved
legislative bodies as well.
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The glocal entrapment — on the
phenomenon of poverty in a global
context

LJUBICA SPASKOVSKA, MA
MA in Democracy and Human Rights

Abstract

The paper examines the phenomenon of poverty through the prism of the
wider notion of inequality in many spheres which make the two seemingly
opposite bodies of social/economic vs. civil/political rights mutually
dependent and interlinked. It is argued that poverty is both a local and a
global phenomenon and problem and it concerns both the least-developed as
well as the industrially developed countries. Essentially, poverty springs
from the violations of different human rights (mainly the right to food, the
right to health, the right to education and the right to an adequate living
standard), and at the same time entails deprivation of other rights. The
problems of poverty and inequality cut across national borders and are as
much a responsibility for/of global (international economic) institutions and
players and the neo-liberal practices and the ‘withering away’ of the welfare
state, as they are closely linked with local/national elites. Thus, any
attempted solution must take into consideration both the local and the global
aspects, flows and perspectives.

Apstrakt

Punimi e shqyrton fenomenin e varféris€ népérmjet prizmés sé nocionit
mé t€ gjeré t€ pabarazisé né€ shumé sfera, e cila gj€ me sa duket krijon dy
trupat e kundért socialja/ekonomikja vs. drejtés civile/politike reciprokisht t&
varura dhe té ndérlidhura. Eshté argumentuar se varféria éshté fenomen dhe
problem lokal dhe global dhe €shté shqetésim g€ i tangon shtetet né
zhvillim dhe shtetet e zhvilluara. N& thelb, varféria rrjedh nga shkeljet e
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ndryshme t€ té drejtave té njeriut (kryesisht e drejta pér ushqim, e drejta pér
shéndetési, e drejta pér arsimim dhe e drejta pér njé standard adekuat pér
jetes€), dhe né t€ njéjtén kohé té€rheq me vete privimin e té drejtave tjera.
Problemet e varféris€ dhe pabarazisé kalojné kufijté kombétar€. Si té till¢
jané edhe pérgjegjési e institucioneve dhe aktoréve global (ndérkombétaré
ekonomik), si dhe praktikat neo-liberale dhe gjendja e miréqenies, té cilat
jan€ ngushté t€ lidhura elitat lokale/kombétare. Késhtu qé ¢do orvatje pér
zgjidhje duhet t€ merr parasysh aspektet lokale dhe globale, rrjedhjen dhe
perspektivat.

Anctpakr

OBoj Tpya ro mpoydyBa ()EHOMEHOT CHpOMAIITHja MPEKy Mpu3Mara Ha
HNOUIMPOKHOT IIOMM Ha HEeIHAKBOCT BO MHOTY c(epd KOW M COUMHYBaat
JIBETE HABHJYM CIIPOTHUBHHU TeJIa Ha OMINTECTBEHUTE/€KOHOMCKUTE HACTIPOTH
rparaHCKUTE/TIOJTUTHYKHTE MIpaBa KOW ce MelyceOHO 3aBHCHU W TIOBP3aHU.
Ce TBpIM AeKa cMpOMallITHjaTa € JIOKaJieH U riiobaneH (eHOMEH U MpodiieM
KOj TM 3acera Kako HajMaJIKy Pa3BHEHUTE Taka U MHIYCTPUCKU Pa3BUECHUTE
3eMju. Bo cymtrHa cupoMamitijara e nmpeJu3BHKaHa O HapylIyBamaTa Ha
pa3NMYHU YOBEKOBHU MpaBa, (MMEHO MPaBOTO Ha XpaHa, IPaBOTO Ha 31pasje,
IpaBOTO Ha 0Opa30BaHUE M NIPABOTO HA AJEKBATEH JKUBOTEH CTaHIApA), H
BO HCTO BpeMe IO TOBJEKyBa CO cebe W  JIMIIYyBAamkETO Ha JPyTUTE
npasa.llpobnemMure Ha cupoMamITHja M HEEJHAKBOCT TM  3aceraar
HAllMOHAJIHUTE TPaHULH M CE OATOBOPHOCT 3a/Ha rioOaNHUTE
(MefyHApOTHM EKOHOMCKH) WHCTHTYIMH W WIpadd W HEONMHOepaTHHUTe
NpakCH U MCYE3HYBame HA COLMjATHUTE JIPKABH 3aTOa IITO THE CE TECHO
NOBP3aHM CO JIOKAJIHUTE/HAIMOHATHUTE €NUTH. 3aroa ceKoj o0ux 3a
paspelnyBame Tpeda Ja BKIyYM Kako JIOKaJHM Taka U II00ajJHM acIeKTH,
TEKOBHU U MEPCIICKTHBH.

3a xanewe Ha 100,000 napunma 4eauK roJMIIHO, BKYIIHATa 3allTena o
taa ocHoBa m3HecyBa €18 033. Co mpuMeHaTa Ha OoBaa METOJa MOXE Ja ce
ocTBapyBa JeGUHUPAHNOT KBAJIUTET MPH HAjMAJIH TPOIIOLH BO pabOTEHETO.

Introduction

Although globalization has implied the shrinking of space and time, we
are living in a world that strengthens its inclinations to perceive the different
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problems of global importance from a West (or Euro)-centric point of view.
When looking at the post-World War II global trends of development, and
particularly at the post-Cold War context, one could argue that we are
witnessing an upward progression in the spheres of democratization, wider
consent on human rights, technology development, improving standards of
living and generally improved human welfare. We have widely accepted
global mechanisms for the protection of human rights. In particular, the
International Covenant on Economic, Social and Cultural Rights outlines:

Inherent dignity;

Freedom from fear and want;

Mutual benefit;

The right of everyone to an adequate standard of living;
Adequate food, clothing and housing;

Continuous improvement of living conditions;

The fundamental right of everyone to be free from hunger
(as cited in Ghandi, 2000).

A World of No Choice? — An Attempt to Conceptualize
Poverty

The attempt of drawing a comprehensive definition of poverty seems
challenging enough, as it requires to: a) include all the different aspects and
components of this heterogeneous and complex issue (such as:
undernourishment, life expectancy, child mortality, etc.) and b) draw a map
of the countries which most severely face the problems of deprivation. The
dimension of inequality merits a special attention, as a closely related, but
not a synonymous phenomenon. Furthermore, understanding poverty
possesses a natural tendency of viewing it in the context of human rights,
more precisely the right to food and the right to health.
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Broad Definitions for a Global Problem

Each definition of poverty immediately reveals its multidimensionality
and mosaic-like nature, which calls for a similar multi-dimensional, segment
by segment approach in dealing with it. Amartya Sen (1982) claims that “In
understanding general poverty, or regular starvation, or outbursts of famines,
it is necessary to look at both ownership patterns and exchange entitlements,
and at the forces that lie behind them” (p. 6). This statement clearly outlines
three essential dimensions of poverty: 1) that it is generally related to the
right to food; 2) that it is intimately connected with ownership and
(re)distribution; and 3) that there are visible or invisible factors and forces
which shape, cause or generate it.

“A Matter of Deprivation”

The biological approach to poverty tends to place it in the context of
starvation and hunger, as Seebohm Rowntree in 1901 referred to families
being in “primary poverty” if their “total earnings are insufficient to obtain
the minimum necessities for the maintenance of merely physical efficiency”
(as cited in Sen, 1982, p.11). However, over the decades the standards have
risen and the contemporary goals are directed much further beyond the mere
satisfaction of one’s basic physical needs for food. As the Committee on
Economic, Social and Cultural Rights pointed out in its General Comment
No 12, “the human right to adequate food is of crucial importance for the
enjoyment of all rights.” Thus, having access to adequate food is only the
first level in the pyramid of poverty. Adam Smith’s claim that “No society
can be flourishing and happy of which the far greater part of members are
poor and miserable” fits this context (as cited in UNDP Human
Development Report 2005). Drawing on Amartya Sen’s notion of well-being
understood in terms of capabilities, S.R. Osmani offers a definition of
poverty as “a very low level of well-being, [which] can also be seen as the
failure to achieve certain basic capabilities. Thus, poverty can be defined as
lack of capabilities to be free from hunger, to be able to lead a life free from
avoidable morbidity and mortality, to be able to take part in the life of the
community, to be able to appear in public with dignity, and so on” (Osmani,
2005, p. 207). This definition also sets poverty in a wider context,
highlighting its plural and complex nature.

As we have already mentioned, a crucial element is the proper
understanding itself of the dimensions of poverty. For this purpose, the
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UNDP in 1997 developed the Human Poverty Index (HPI), as a measure
which takes into account deprivation in four aspects of life: percentage of
people who die before the age of 40, adult illiteracy, a decent standard of
living as measured by the percentage of people without access to safe water,
health services, and the percentage of children under five who are
underweight (Vic and Wilding, 2002). Hence, dealing with poverty actually
calls for dealing with a range of different, but inter-related problems which
fall under the disputed umbrella of social, economic and cultural rights.
Poverty, however, should not be considered in this isolated context, as all of
the above-mentioned HPI factors indisputably affect the ability of oneself to
take participation in the civil and political life of one’s society.

But, no matter how many common denominators poverty has when
viewed in a global context, it has specific context-related manifestations, as
Eric Hobsbawm summarizes it — “[it] is always defined according to the
conventions of the society in which it occurs” (as cited in Sen, 1982, p.17).
Moreover, the people who suffer from deprivation and poverty are not a
homogeneous group themselves: there are important sub-divisions along the
lines of gender, age, culture, and ethnicity.

However, the whole problem can be as well shifted toward the opposite
end, and, in Thomas Pogges’ terminology, be entirely ascribed to “our new
global economic order” [in which] “the vital interests of the global poor are
neglected in international negotiations”, and which leads to the core issue of
inequality (Pogge, 2002, pp.20-21).

The Failed Ideal of Equality

In 1997, the percentage of people not expected to survive to age 40 years
was 3.1% for the Advanced Industrial Countries and 30.8% for the least
developed (Vic and Wilding, 2002). The problem of inequality, when
considered as existent on a global and on a micro-level scale, helps us
perceive the real, frightfully wide scope of poverty. Inequality in opportunity
and unequal starting points for different groups in society based on inherited
attributes such as gender, ethnicity, inherited wealth, are present in almost
every country in the world, meaning that even the richer developed states are
not immune to it. Thus, in the United States, inequality increased sharply
between the 1970s and the 1990s (Vic and Wilding, 2002). Moreover, the
US is currently facing an essential problem of unequal access to health-care,
with an estimated number of at least 18 000 Americans dying prematurely
each year solely because of a lack of health insurance, as revealed in the
2005 UNDP Human Development Report. Another striking fact reveals that
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the US ranks at the bottom of human development in comparison with the
industrialized, developed countries of Europe (Felice, 2006).

Although there is a quite wide-spread common consent that poverty and
inequality are inter-related, there are certain libertarian voices which deny
the existence of social justice, as F.A. Hayek claims that it is up to the free
markets, and not human agency to determine the allocation of wealth
(UNDP, 2005). However, the United Nations Development Program (2005)
is categorical in that “progress towards the reduction of absolute poverty is
heavily conditioned by inequality. This is true not just for income, but also
for wider inequalities in areas such as health, education and politics.”

Another highly important common denominator of poverty and inequality
is the notion of (re)distribution. In this context, Amartya Sen (1982) argues
that a different distribution system may cure poverty even without an
expansion of the productive capacities of a country. Similarly, Pogge (2002)
ardently argues that shifting of a mere 1% of aggregate global income - $312
billion annually from the group of the people of the “high-income
economies” to the global poor would eradicate severe poverty.

If we consider the phenomenon of inequality to be a more encompassing
one than that of poverty, or if we view poverty as one dimension of
inequality, we can become aware of the fact that both cut across all the
crucial sectors of human existence and the two seemingly different bodies of
civil/political and social/economic rights.

Poverty and Human Rights

Although the debate on the justiciability of social, economic and cultural
rights and the accountability of States in (non)-abiding to the different global
and regional treaties is very likely to go on in years to come, it is
indispensable to recognize the importance and the relevance of the rights-
based approach to poverty. The UN Committee on Social, Economic and
Cultural Rights clearly identifies the role of State-parties in dealing with
poverty. Moreover, as the General Comment No. 12 underlines, “good
governance is essential to the realization of human rights, including the
elimination of poverty and ensuring a satisfactory livelihood for all.”

It is evident that poverty springs from the violations of different human
rights, and at the same time entails deprivation of other rights. Thus, it can
be viewed as “a denial of human rights”, as well as “caused, inter alia, by the
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denial of human rights (Osmani, 2005)”. In this context, the phrasing of the
States’ obligations in relation to all human rights as obligations “to respect,
to protect and to fulfill” appears to be particularly relevant. However, what
seems to be problematic is the gap between “respect” and “fulfill”, along
with the fact that certain states have not made a progression from the first
level of protection (or in Berlin’s words — from the notion of negative
freedom), which implies that the goal-stage of fulfillment or positive
freedom is still a mere light at the end of the tunnel.

The right to development covers a wider range of human rights related to
poverty and its eradication, but we are going to examine the relevance of the
two core rights: the right to food and the right to health.

Right to Food

Article 25 of the Universal Declaration of Human Rights and Article 11
of the International Covenant on Economic, Social and Cultural Rights deal
with the right to food. In the General Comment on the right to food, the
Committee on ESCR notes that “Every State is obliged to ensure for
everyone under its jurisdiction access to the minimum essential food which
is sufficient, nutritionally adequate and safe, to ensure freedom from hunger”
(General Comment No.12).

The principal violations of the right to food arise from the two core
notions of availability and accessibility. While (non)-availability of food
sometimes is indeed an issue for certain countries, in the majority of the
cases it is an issue of misallocation, and not of a lack of resources
(Tomasevski, 1984). Concerning accessibility, there are two dimensions:
economic and physical. The widely accepted agreement on that the
economic aspect is of a paramount importance seems quite plausible.
Conflicts of interest, unequal distribution of resources and wealth, and
complex power relations form part of the context (as cited in Alston and
Tomasevski, 1984). It is also important to note the shift from practicality to
formality in approaching poverty. As both Tomasevski and Spitz argue,
statistics, indicators, research and counting of the numbers of the poor
partially replaced practical action towards eradicating poverty. In the words
of the post-WWII Director-General of FAO: “The hungry people of the
world wanted bread and they were given statistics...” (ibid, p.176).

Sixty years later, we can still draw a similar unfortunate conclusion. As
Philip Alston (1984) rightly notes, “the eradication of hunger and
malnutrition has not, in practice, been a priority concern of the vast majority
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of governments” (p. 60). This leaves us with the fact that the right to food
still remains a “goal right” (Osmani, 2005), also in terms of the first UNDP
Millennium Development Goal of eradication of extreme poverty and
hunger. Possible solutions are going to be considered in the subsequent
chapter.

Right to Health

Just as the right to food, the right to health falls in the category of more
comprehensive, “goal rights”, which include another range of sub-rights
indispensable for their full enjoyment. Thus, the right to health does not
imply a right to be healthy, but “right to the enjoyment of a variety of
facilities, goods, services and conditions necessary for the realization of the
highest attainable standard of health” (J. Mowbray, personal communication,
21-28 March, 2007). This implies that the realization of the right to health is
inherently related to the rights to food, housing and (e.g.
sexual/reproductive) education. Hence, it is an inclusive right which is based
upon the principle of complementarity in relation to the other rights, and
more essentially to the right to life.

In this context, a field-research of those suffering from poverty shows
clearly that they mostly describe ill-health in multidimensional terms, not
only as disease but also as hunger, pain, exhaustion, exclusion, isolation,
insecurity, fear, powerlessness (“Dying for Change,” n.d.). The authors agree
and follow the UNDP Human Development Report conclusions that
premature death, ill-health, child mortality and the violation of the right to
health in general is in principle a consequence of the malfunctioning of the
public health-care system and unsatisfactory states’ health policies. The
Report (UNDP, 2005) quotes cross-country data suggesting that the child
mortality rate among the poorest 20% is falling at half the average rate of
decline, so that the mortality gap between rich and poor children is widening
(child poverty is an entire problem of its own and at the same time a piece in
the broader mosaic of poverty. However, it is of a paramount importance to
always have in consideration that “poverty in childhood is a root cause of
poverty in adulthood” and therefore that “poverty reduction must begin with
children” (UNICEF, 2005). This further emphasizes the complex threads
which link poverty to inequality and the rights we are discussing.
Furthermore, the percentage of underweight women is four times higher in
South Asia than in Sub-Saharan Africa, indicating in addition gender
inequalities, while in China 70-80% of the rural population has no health
insurance coverage (UNDP, 2005).
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All of this goes to show that as a core segment of poverty, (the right to)
health is indeed of global concern, with many regional complexities and
specificities which have to be dealt with case by case. Together with the
right to food, housing, education, work, and the issues of inequality, which
are to be found both in richer and underdeveloped or developing countries,
poverty has to be perceived as a complex web which actually involves and
spreads over vast sectors of every society (social security, health-care,
educational systems, etc.) It also has to be taken into consideration that
poverty is an indicator of institutionalized unequal power relations (Gready
and Ensor, 2005). In this sense, it has to be identified as serious
malfunctioning of some of these sectors and factors which cut across
national borders, and therefore approached both from a local and a global
perspective.

A World Freed From Fear and Want?

It cannot be denied that there have been developing of strategies for
fighting world poverty and improvement of human welfare, but at the same
time they are being countered by parallel processes of economic
globalization and growing gaps between the rich and the poor of the world.
The ardent critics of the International Monetary Fund and the World Trade
Organization are as loud as their supporters. While globalization raises
awareness about human rights and enables the creation of global networks of
initiatives or NGOs, it equally makes us aware of the flaws of the much
praised trade liberalization and open markets, for example, and the need for
a more comprehensive reform: a shift in the neo-liberal paradigm towards
strengthening of the welfare state, assuming both individual and national
responsibility and possibly enlarging the scope of global governing bodies
and organizations. Furthermore, one also must take into consideration the
existence of equally powerful internal and external factors which influence
poverty (such as, for example, the paradox of the countries which despite
rich natural resources have high poverty rates). The number of unsuccessful
attempts of the World Bank to eradicate poverty through economic growth,
however, has its counterpart in many local, smaller projects, strategies and
initiatives, which further enforces the opposition competitiveness vs.
solidarity.
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Economic Freedom vs. Economic Slavery

As all of the above mentioned arguments have shown, there is a very thin
line between economic freedom and economic slavery, in terms of having
available resources, but not having access to them. The projects of the World
Trade Organization and the International Monetary Fund have so far
managed to allow free flow of goods across countries and continents, but at
the same time have also contributed to establishing different limitations
related to the free choice of the people who have somehow become
secondary to the goods and the traded products.

Against the Global Economic Order

The fact that the rich countries’ average tariffs on manufacturing imports
from poor countries are four times higher than those on imports from other
rich countries, allows Pogge (2002) to found his argument against the
policies of the World Trade Organization, locating the problem with “not
that it opens markets too much, but that it opens our markets too little and
thereby gains for us the benefits of free trade while withholding them from
the global poor (p. 19).” In fact, the International Financial Institutions (the
Bretton Woods Institutions), the World Bank and the International Monetary
Fund, were originally found with a different idea: “The IMF was originally
envisioned to promote steady growth and full employment by offering
unconditional loans to economies in crisis and establishing mechanisms to
stabilize exchange rates and facilitate currency exchange. Much of that
vision, however, was never born out (John F. Henning Center for
International Labor Relations, Institute for Industrial Relations, University of
California, Berkeley, n.d.). The main argument on which many human rights
activists, transnational NGOs, experts and academics are basing their
criticism of the Bretton Woods Institutions is the inefficiency and the
harmful effects of the Structural Adjustment Programs (SAPs). The
governments of the developing countries are eligible for loans by the IMF
only when they sign the agreement on monetary and fiscal austerity,
privatization and financial liberalization. The so-called ‘‘cross-
conditionality” principle means that a government must be first approved by
the IMF, before applying for an adjustment loan from the WB, which is
based on the similar (imposed) principles of privatization, capital market
liberalization, and free trade. The grim reality and the apparent flaws of the
SAPs sound more convincing in the words of J. Stiglitz, the former head of
the WB:
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“The IMF likes to go about its business without outsiders asking too many
questions. In theory, the fund supports democratic institutions in the nations it assists.
In practice, it undermines the democratic process by imposing policies. Officially, of
course, the IMF doesn’t “impose” anything. It “negotiates” the conditions for receiving
aid. But all the power in the negotiations is on one side—the IMF’'s—and the fund
rarely allows sufficient time for broad consensus-building or even widespread
consultations with either parliaments or civil society. Sometimes the IMF dispenses
with the pretense of openness altogether and negotiates secret covenants” (Stiglitz,
2000).

The consequences of the SAPs are to be found in the reduction
of the role of the State, which has in itself contributed to the further
aggravation of the economic, social and cultural rights (Gomez, 2007).
The disastrous effects are most visible in Africa, where, according to
some authors, an estimated 500,000 more children died from the
imposed restructuring of their countries' economies to ensure
increased flows of money to external banks, while spending on health
care declined by 50 per cent and on education by 25 per cent since
these structural adjustment programs began (McMurtry, 1998). The
other side of the argument tends to show that the WB project reforms
have had positive results, for example by helping out millions of
people in rural South-western China with “an innovative and
exhaustive poverty reduction program” (World Bank, 2007). The main
concern, however, remains with the fact that no matter how
successfully implemented the programs are, they are still outweighed
by those which proved highly harmful and ineffective.

The Indebted

Another important dimension of the much criticized global economic
order and one of the main causes and consequences of poverty is the
problem of the financial debt of the developing countries.

There are over 60 low- and middle-income countries, whose economies
account for more than $500 billion of outstanding public and public-
guaranteed long-term debt, an amount that represents approximately 40 per
cent of the total long-term debt of all developing countries (“United Nations
Conference on Trade and Development”, n.d.). Among the most seriously
indebted countries, suffering its severe consequences and high rates of
absolute poverty are the Central American countries of Nicaragua and
Honduras, Nicaragua being the region’s poorest nation with the highest level
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of per capita debt in the world, where each man, woman and child owe
around $1.200, with external debt of more that $6 billion (Casciani, 1999).

However ironic it may appear to be, the IMF and the WB were those who
designed the HIPC (Heavily Indebted Poor Countries) debt relief initiative.
With the total cancellation of the debt refused, Mozambique, for example,
got two additional conditions in order to qualify for the HIPC debt relief - an
increase in health service user charges, and the speedy introduction of a
Value Added Tax — VAT (Fauvet, 1999).

Inspite of the many efforts towards solving the debt crisis, one of which
is the Debt Management — DMFAS Program of the United Nations
Conference on Trade and Development, it is evident that under-developed
countries, mostly the African and the Central-American ones which face
serious problems of absolute poverty, are indeed caught in a vicious circle
perpetuated by the conditions and the strategies of the International
Economic Institutions.

Is There a Solution?

Regardless of the current highly pessimistic indicators, the issues of
poverty and serious human rights violations are not an unsolvable problem.
On the contrary, had the relevant actors taken into consideration the UNDP
Human Development Reports’ recommendations, the opinions of the human
rights experts or the numerous NGOs dealing with poverty reduction, the
situation would have been closer to the envisaged Millennium Development
Goals. The possible solutions may be considered as belonging to three
categories: introduction of a “structural approach to human rights” (Gomez,
2007), reforms of the International Financial Institutions and “greater
distributional equity”, as recommended by the UNDP.

Global (In)Equality

As the 2005 UNDP Human Development Report states, for high-
inequality countries with large populations in poverty, shifting even a small
share of the income of the top 20% could lift large numbers of people above
the poverty line, giving a hypothetical example of Brazil, in which the
presumed transfer of 5% of the income of the richest 20% would cut the
poverty rate from 22% to 7%. On local level, national governments should
address the structural inequalities connected to wealth, gender, location and
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assets, while also the international community should act towards
overcoming extreme international inequalities. Thus, distribution is seen by
the UNDP as central to human development.

One possible way of overcoming inequalities on global level and thus
effectively leveling down of poverty rates is the much-recommended reform
of the WB and the IMF. Debt cancellation, replacing loans with grants,
ensuring accountability and effectiveness of the WB, assessing social and
environmental impacts, are some of the possible steps to be taken towards a
more effective implementation of the development projects.

The Right to Development — a Utopia?

The Declaration on the Right to Development adopted by the UN General
Assembly in December 1986 certainly marked a significant turn and a
progressive step forward in overcoming the gap between civil and political
vs. economic, social and cultural rights. The over-arching notion of
development includes all the aspects which promote human welfare and
allow for a life free from fear and want. Emphasizing inter-state cooperation,
indivisibility and interdependence of all the human rights and freedoms,
international peace and security, the right to development seems to address
all of the core issues which are at stake in the global context of inequality
and increasing poverty. However, we are left with the fact that the
“solidarity rights” still exist only at a declaratory level, and that it was the
USA, one of the principal global actors, which voted against the Declaration
on the Right to Development. It cannot be denied that the utopian dimension
of the Declaration is present, but, on the other hand, one has to bear in mind
that it does look utopian only in the relation to the context, and it is us who
shape the context and eventually fill it with content.

The “structural approach to human rights” refers to the need for changes
both domestically and internationally, so that all of the human rights can
have full application and realization. It is of a paramount importance to
recognize the equal importance of the economic, social and cultural rights,
and overcome the tendency to associate human rights only with civil and
political rights. It seems still distant, but very much achievable and possible
to give a different turn to the current flows of globalization and push it
towards globalizing and strengthening of a “universal culture of human
rights” (Gomez, 2007). This raises another crucial question — that of
expanding the jurisdiction of the international bodies, for example, having
stricter and more effective controlling mechanisms through more binding

135



Ljubica Spaskovska, MA

treaties, as the processes of globalization more and more decrease the role of
the nation-state.

The current state in many developing countries shows that the overall
situation calls for a change in the policies of the WB and the IMF. The
refusal of cancellation of the debt is only one of the dimensions which
aggravate the already fragile economic and human rights situation in the
countries which suffer highest rates of absolute poverty. Mapping possible
solutions calls for a greater responsibility and accountability on the part of
the state governments, international and intra-governmental organizations.
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Abstract

In this Paper, the major economic challenges of Macedonian economy
towards European Union (EU) are analysed, which are related to the
capacity of Macedonian economy to meet the membership economic criteria
identified by European Commission in Copenhagen.

Comparative analyses of key economic indicators of Macedonia with the
European Union countries (EU27), and candidate countries (Albania,
Croatia, Bosnia and Herzegovina) shows that Macedonia lags well behind in
development processes compared to integrated countries within European
Union structure, with the lag being smallest compared to candidate
countries. Macedonia has the poorest indicators in comparison with the listed
countries in terms of GDP per capita level and unemployment rate.
Macedonian starting position on the way toward European Integrations is far
worse than that of present candidate countries. As it were, one can not
expect, Macedonia, neither in a short, nor in medium run, to reach the
economic performance of the listed countries that can be taken as a
benchmark for future Macedonian European Integration

In the context of Copenhagen criteria, Macedonia already has a
significant good start in terms of general price stability, budget deficit,
public debt, liberalization of prices and foreign policy. Macedonia needs
less time to open a business, in comparison to the average of candidate
countries. The main challenges that Macedonia is faced with, for being part
of EU are strengthening of competition, strengthening of suitable capacity of
human capital in the country, and finally strengthening of non — bank
financial institutions. Having in mind this, one can claim that Macedonia
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does not have well functional market economy, thus, making Macedonian
companies, less efficient and less able to cope with competitive pressures
and market forces in the European Union. The challenges that Macedonia
has to solve will certainly result in progress related to market economy
functionality and better prerequisites for strengthening private sector
competitiveness.

Abstrakt

Né kété punim, jané analizuar sfidat kryesore ekonomike t€ Maqedonisé
kah integrimi né Bashkimin Evropian (BE), té cilat lidhen me kapacitetet e
ekonomisé s€ Magqedonisé€ pér t€ ploté€suar kriteret ekonomike pér anétarésim
té identifikuara nga Komisioni Evropian né Kopenhagg.

Analizat krahasuese té indikatoréve kryesor ekonomik t€ Magedonisé me
shtetet ¢ Bashkimit Evropian (BE27), dhe shtetet kandidate (Shqipéria,
Kroacia, Bosnja dhe Hercegovina) tregon se Maqedonia &shté shumé pas né
procesin e zhvillimit krahasuar me shtetet e integruara né strukturén e
Bashkimit Evropian, éshté njé nga shtetet kandidate mé té€ vogla té
krahasuara. Magedonia ka indikatorét mé t¢€ varfér né krahasim me shtetet e
p€rmendura né aspekt t€ Bruto Prodhimit Vendor (BPV) pér koké njeriu dhe
shkallés sé papunésis€ Pozita fillestare e Magedonis€ né rrugén e
Integrimeve Evropiane éshté shumé mé e keqe se sa vendet kandidate
aktuale. Késhtu me kété gjendje nuk mund té pritet g¢ Magedonia, né njé
periudhé afatshkurte e as afatmesme g€ t€ arrijé performance ekonomike té
shteteve té pérmendura q€ mund t€ merren si benchmark pér Integrimin
Evropian t€ Magedonisé.

N¢é kontekst kritereve té€ Kopenhagés, Magedonia, tashmé ka nj€ fillim t&
mbaré sa i pérket stabilitetit t€ ¢mimit t€ pérgjithshém, deficitit buxhetor,
borxhit publik, liberalizimit t¢ ¢gmimeve dhe politikave té jashtme. Koha e
nevojshme pér hapjen e biznesit n€ Maqgedoni €sht€ mé e shkurtér me kohén
mesatare té shteteve kandidate. Sfidat kryesore me té cilat ballafaqohet
Magedonia pér anétarésim né BE forcimi i konkurrencés, forcim té
kapaciteteve t€ pérshtatshme té kapitalit njerézor né€ shtet dhe pérfundimisht
forcimi i institucioneve financiare jo-bankare. Duke pasur parasysh két€, ajo
g€ mund t&€ thuhet &shté se Magedonia ka ekonomi tregu funksionale, gjé q¢
1 bén kompanité e Magedonis€ mé pak efiginte dhe mé pak kompetente pér
tu ballafaquar me trysniné nga konkurrenca dhe fuqit€ e tregut né
Bashkimin e Evropian. Sfidat q¢ Maqgedonia duhet t’i zgjidh padyshim se do
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té rezultojn€ me progres sa i pérket funksionimit t€ ekonomisé¢ sé tregut dhe
parakushte mé t€ volitshme pér forcimin e konkurrencés né sektorit privat.

Anctpakr

Bo 0Boj Tpyd ce aHanmM3WpaHHW TJIABHUTE €KOHOMCKH IMPEIU3BUIM Ha
MaKeIOHCKaTa eKOHOMHja KOH EBporickaTa yHHja KOW ce OJHecyBaaT Ha
KalMIIUTeTOT Ha MaKeJOHCKAaTa €KOHOMHja Ja T WCIIOJIHA €KOHOMCKHTE
KPUTEPUYMH 3a WIEHCTBO KOM c€ WACHTH(QHKYBAaHH OJ CTpaHa Ha
EBpornickata komucuja Bo Konenxare.

KoMmnapaTHBHUTE aHAIM3M HA KIYYHUTE CKOHOMCKH WHIUKATOPH BO
Makenonuja co 3emjure ox Espomckara ynuja (EU27), wu 3emjute
KaHIUIaTH 3a wieHCTBO (AnOanuja, XpBarcka, bocHa m Xeprerosuna)
MOKaXKyBaaT Jieka MakeloHHja € TOHa3ajJ BO Pa3BOjHHTE MPOIECH BO
criopenba co MHTETPUPAHUTE 3e€MjH BO CTPYKTypHuTe Ha EBporickarta yHuja
CO MoMaJjia 3a0CTAaHATOCT BO Cropeada co 3eMjUTe KaHIUAATH 33 YIICHCTBO.
MaxkeoHdja ©Ma MOCHPOMAIITHA WHAMKATOPH BO criopeada co HaBEICHUTE
3eMju BO oaHoc Ha B/IIT mo riaBa Ha *KHTEJ U CTAallKaTta Ha HEBPaOOTEHOCT.
ITouernara mno3unuja Ha MakenoHHja  HA MATOT KOH EBPONCKOTO
UHTETpUpakhe € JajeKy MOoJolla OJ] OHAA Ha CETalllHUTE 3€MjH KaHIUJaTH.
Cropen ceramrHata cocToj0a HUKOj] HEMOXKE J1a 0ueKyBa MakeZoHH]ja HUTY
KpPaTKOPOYHO HUTY ITaK CPEJHOPOYHO Jia ja JOCTUTHE EKOHOMCKAaTa M3Ben0a
Ha HAaBEJCHUTE 3€MjH KOja MOXe Jia Oujie 3eMeHa Kako TPaHWYHA TOYKa Ha
MIPECBPT 3a WIHATA €BPOIICKA HHTETpaIrja Ha MakeIoHu]a.

Bo konTekcT Ha KomeHXareHCKHOT KpuTepuyM , MakeaoHHja BeKe nMa
3HAYHUTENHO J100ap MOYETOK BO OJHOC HA OIIITATa CTAOMIIHOCT Ha IIEHHTE ,
OyUeTCKUOT Je(UIMT, jJaBHUOT JIOJT, JMOepaiv3aluja Ha [EHUTE U
CTpaHCcKara moiuTuka. Bo Makenonuja e moTpeOHO TOMalKy Bpeme 3a
OTIOYHYBakE HA OM3HHUC BO Criopeda co MPOCEKOT Ha 3eMjUTEe KaHIUIATH.
Hajronemure npeansBumm co kom MakeaoHHja ce coodyBa 3a Ja Omje nenl
on crpykrypute Ha EY ce 3ajakHyBame Ha KOHKYpEHIUjaTa , 3ajaKHYBambe
HA COOJIBETHHOT KaralUTeT 32 YOBEKOBHOT KAalMTAI BO 3e€MjaTa U KOHEYHO
3ajaKkHyBame€ Ha HeOaHKapckuTe (WHAHCUCKH WHCTHUTYIMH. Wmajkm ro
MpeIBU CEBO OBa MOXE Jia CE¢ Hu3jaBu Jieka MakenoHHja Hema J00pa
(yHKIIMOHANHA Ma3apHa €KOHOMHja , OTTAMy MaKEJIOHCKUTE KOMAIHUH CE
NOMaJIKy e(pUKacHu W He ce BO MOXKHOCT JIa C€ COOYaT CO KOHKYPEHTHHUTE
NPUTHCOLM M TMazapHuTe cuin Bo EBporickara ynuja. [IpenusBuimre Kou
Makenonuja Tpeba Jja Ty pelIn CeKako Ke pe3yJaTHpaar BO HAIPEIOoK KOj ce
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olHecyBa Ha (YHKIIMOHAJIHOCTA Ha IMa3apHAaTa €KOHOMHja W TOI00pH
MIPEIyCIIOBH 32 33ajaKHYBamhe¢ Ha KOHKYPEHTHOCTA Ha TPUBATHHOT CEKTOP.

Introduction

Enlargement is one of the European Union's (EU) most powerful policy
tools. It serves the EU's strategic interests in stability, security, and conflict
prevention. It has helped to increase prosperity and growth opportunities and
to secure vital transport and energy routes. The present enlargement agenda
covers the Western Balkans countries and Turkey, which have been given
the perspective of becoming EU members once they fulfil the necessary
conditions

The main goal in transition countries’ foreign policy after the end of
socialism is full membership in the European Union. The reasons for such an
orientation are that these economies, gain opportunities to participate to
European financial resources, thus enabling these economies to gain positive
spillovers from integrated markets. In line with this, Macedonia’s strategic
goals also include membership in European Union, for which goal the entire
county agrees upon, both its public and the relevant social subjects.
However, due to insufficient effort of Macedonian government directed
toward fulfilling prerequisites for membership, Macedonia lags well behind
other transition countries, in terms of meeting the Copenhagen membership
criteria. This is particularly evident in the field of the economy, an area that
will surely be a determining factor influencing the actual duration of this
process. Macedonia is already lagging well behind in its economic
performance, both compared to European Union candidate countries for
membership and new integrated countries such as Bulgaria and Romania.
Considering this, Macedonian relevant government institutions should
seriously consider the economic aspect of integration, in order to speed up
the process in future.

Integration’s economic challenges include meeting the Copenhagen
criteria as a prerequisite for European Union membership. Macedonia is
already capable of fully meeting some of the prerequisites listed above, such
as price stability, public finance stability, price and trade liberalization. On
the other hand, there are many fields with poor results, and the problems are
present starting from the level of GDP p/c, competition policies, large-scale
privatization, business sector, etc. All these are challenges facing Macedonia
today. Thus the intention of this paper is to identify economic challenges of
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Macedonia to EU integration. The first section of the paper offers an
overview of Macedonian economic performance for the years starting from
2000 up to 2006. After a brief review of Macedonian basic economic
performances for the period under review, the second section is focused on
the analysis of Macedonian economic indicators in the “European
environment”. Actually, a comparative analysis of Macedonian and
European Union countries (EU 15, EU 25, “EU 2”) and other candidate
countries provides an insight into the position of Macedonia with respect to
these countries. The main goal of this comparison is to objectively determine
how far, or how close Macedonia is to these countries, as well as where the
biggest problems or advantages are compared to them. The third part of the
paper includes economic criteria for membership in the European Union and
their meaning, while the next section analyses Macedonia in terms of these
criteria.

Macedonia — Summary of Economic Development
since 2000

Tablel
M acedonia: main economic trends, 2000 — 2006
Indicators 2000 | 2001 | 2002 | 2003 2004 2005 2006

GDP (Real Growth Rate) 45 -4.5 0.9 2.8 41 41 3.7%
Inflation rate (CPI), annual average 5.8 5.5 1.8 1.2 0.4 0.5 3.2
Unemployment rate, official, % 322 | 305 | 319 | 367 37.3 37.3 36.0
General Government Budget Deficit (% of 1.8 7.2 5.7 1.1 0.0 0.2 -0.6
GDP)
Trade Balance (FOB)in milions of $ 690.8 | 526.7 | 805.6 | 851.0 | 1,139.0 | 1,063.0 | 1,285.0
Trade Balance (%GDP)** 2334 | 1945 | 24.95 | 21.41 | -24.79 -26.05 -27.34
Current Account Balance (%GDP)* 2.7 69 | -10.0 | 4.0 -8.4 -2.7 -0.9
External Debt (% GDP) 431 | 435 | 435 | 39.7 38.7 39.1 36.1
FDI inlfow, milion $** 175.1 | 4407 | 77.7 | 96.0 165.9 97.1 350.3
FDI net inflow, % of GDP* 5 13 2 2 2 2 6

Source: National Bank of Republic of Macedonia (NBRM). www.nbrm.gov.mk/statistical
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* Calculated on the basis of SSO nominal GDP in denars convert in dollars using average exchange rate
denar/USD.

** EBRD, Transition Report 2007

* Calculations made by the author

** Calculations made by the author using nominal GDP converted in dollars using average exchange rate
denar/USD. Nominal GDP data using GDP vol, 1995 prices and average exchange rate denar/USD are obtained
from International Financial Survey (IFS) data

Before the interethnic conflict, in 2000 Macedonia registered high rate of
economic growth (4.5%).The economic growth in Macedonia was as a result
of privatisation of state owned companies with monopoly power. The
explanation behind this is that, in 2000, the largest bank in Macedonia -
Stopanska Banka a.d. Skopje — was sold to National Bank of Greece (60%),
International Financial Corporation (IFC) (15%) and International Bank for
Reconstruction and Development (IBRD) (15%). The same year, was sold
the largest insurance company, ADOR a.d. Skopje, to QBE International
(55%) from UK. Therefore, the economic growth in 2000 was as a result of
international community investments, into the country banking system and
insurance companies, more than the result of investment activity within the
country. Another important fact that should be taken into account is that
during the national conflict period, in the year of 2001, the country GDP
registered sharp decrease, which by itself shifted the country’s starting
position to an exceptionaly low level, even though the Macedonian FDI
inflow as a share of GDP, in 2001, picked up to13%, which represent the
highest level during the observed period. This is not in accordance with
traditional explanation that FDI are more likely to go to countries with
political stability, because Macedonia in that year experienced political
problems followed by national conflict. If we were to say that this indicator
represent the level of economic development of the country, we can not say
that the level of development is high, therefore, it would be misleading to
say that this high level of FDI was an indication of high level of economic
development in Macedonia. In 2002, the trend of GDP growth was 0.9
percent. The trend enjoyed steady rise during the year of 2003, and then rose
significantly in 2004 and 2005 to 4.1 percent. In 2006 Macedonia registered
positive level of GDP growth (3.7%). Although the GDP growth in 2006
indicates slower economic dynamics relative to the preceding two years, the
accomplishment of positive growth rates is a signal of an economy which
has a capacity to maintain a growth pace and to accelerate it further. Positive
expectations for the future economic activity of the manufacturing as the
dominant sector, and the banking industry as the most dynamic sector in the
Macedonian economy, support such perceptions32. (NBRM, Annual report,

2 Survey on Business Tendencies in Manufacturing (SSO) and Credit Activity Survey (NBRM).
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2007). In 2006, the external factors had diverged effects. Thus, the increase
in the oil price in the world stock exchanges was considered as an adverse
shock, while the favourable conditions on the metals market in 2006 had
significant positive effect on domestic exporters, which have significant
share in creating the value added in the Macedonian economy (NBRM,
Annual report, 2006). At the same time, the indicators of domestic demand
indicate growth, so that in 2006, Macedonian GDP was created by combined
effect of both, the domestic and external demand.

Data on unemployment rate, presented on table 1 shows almost a constant
trend, up to the year of 2003. In 2004, the trend of official unemployment
rate rose significantly to 36.7 percent, and then tended upwards up to 37.3
percent in 2005. In 2006, the trend of official unemployment rate in
Macedonia, registered a sharp decrease. The data presented in table 1 shows
that in 2006 it amounted 36 percent. Despite the fall in the unemployment
rate, it is still high, and the problem with the unemployment in Macedonia
becomes even wors once the long — term unemployment is identified. The
analysis of the duration of the unemployment from 1996 until 2005 indicates
that the persons unemployed for more than one year and the persons
unemployed for more than four years participate in the total unemployment
with 84.3% and 58.4%, respectively (NBRM, Annual Report, 2006). Having
in mind that the relation between the duration of the period in which one
person is unemployed is in inverse proportion to the possibility for their
employment, such a structure significantly hinders the possibility for solving
the problem with the unemployment. With respect to the labour market one
should note that many estimates reveal that the official unemployment in the
country has been overestimated. The main reason is the participation of grey
economy in overall economic activities in Macedonia, i.e. a great number of
officially unemployed people who have some sort of employment in
informal sector (NBRM, annual report 2007). These data also lead to the
conclusion about a significant participation of grey economy in Macedonia,
i.e. a great number of officially unregistered persons that have some sort of
employment that has not been registered statistically.

Data on the trade balance presented in table 1 indicate negative trend of
this macroeconomic indicator, which shows that Macedonian economy is not
so open toward other european economies, thus making difficult
Macedonian economy for future integration into EU. Although, there is
unsatisfactory rate of Macedonian overall budget deficit, the inflation rate is
pretty stable. The inflation rate measured by CPI index has been below 1%
level in 2004 and 2005. In 2006, the Macedonian economy registered
inflation higher than 2% for the first time after four years. The average
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inflation rate equalled 3.2%, which is a significant increase relative to the
previous year, when the average inflation rate equalled 0.5%. In
circumstances of a prudent macroeconomic management, acceleration of the
inflation is to a large extent result of supply side factors. The correction of
the official inflation by the effect of these factors indicates a significantly
lower inflation and points to maintaining of the price stability as an ultimate
monetary objective (NBRM, Annual Report, 2006). The policy of stable
exchange rate significantly contributes to maintaining low and stable
inflation and creating stable inflationary expectations, thus being within the
projected level (3.3%)*°.(NBRM, Annual Report, 2006). In environment of
prudent macroeconomic management, the inflation developments in 2006
were primarily triggered by non-monetary factors, such as the higher tobacco
price, the higher food prices, the increase prices of the energy for heating
and electricity and the higher oil price on the international exchanges.
(NBRM, Annual Report 2006)**. The core inflation rate, which excludes the
effect of the increase in the prices of food products and the increase in the
prices of energy, additionally corrected for the effect of the administrative
increase in the prices of tobacco, in 2006 equalled 1%, on average. For
comparison, the core inflation rate in 2005 equalled 1.2% (excluding food
and energy). The exceptional stability of general price level is mostly the
result of the restrictive role of the Central Bank in Macedonia — Currency
Board arrangement — which by definition excludes the inflation due to
monetary expansion. Macedonian monetary policy in 2005 and 2006 was
conducted within the strategic framework of targeting the nominal exchange
rate of the Denar against the Euro. This monetary strategy further generate
positive performance, demonstrated through the low and stable inflation and
stable inflation expectations, thus, creating positive performance. However,
given the policy of stable exchange rate and the high amount of foreign
currency inflows in the economy (typical for the last two years), the
appreciation of the Real Effective Exchange Rate (REER), i.e. lowering the
competitiveness of the domestic economy on the international market, thus
deepening the trade deficit, is a potential risk, which has monetary
implications. Hence, the REER is also an essential issue the central bank
should focus on. The pronounced monetary stability is a crucial determinant
of the overall macroeconomic stability in the country. Together with stable
inflation, Central Bank of Macedonia registers continuous growth of overall
currency reserves

3 According to initial projections, the inflation rate in Macedonia was expected to be 2%. However the price

growth in food products, unlike the expectations to remained the same, and the faster growth in the oil prices on
the international markets compared to the expected, in the first three quarters in 2006, caused inflation rate higher
than the expected, therefore, in November 2006, the projected inflation rate for 2006 was beeing revised to 3.3%
The total contribution of regulated prices, i.e. prices of oil derivatives, electricity and heating energy to the
inflation was 15.4% in 2006. If the effect of the administrative increase in the prices of cigarettes is added, the
influence of these non-monetary factors caused around 54% of the total inflation in 2006.
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As concern to the external sector, the conditions on the Macedonian
foreign economic relations are not worrying. The current account deficit, in
2006, amounts to the level of 0.9% as a percentage of GDP. Narrowing of
the deficit in the balance of payments current account and reducing the level
of country's indebtedness, as well as the significant inflows on the basis of
foreign direct investments (primarily on the basis of privatization) were the
main features of the external sector in 2006. The external debt expressed as a
percentage of GDP decreased slightly to 36.1%, in 2006, relative to the
previous year, from 39.1%, while FDI reached a share of 6% of GDP. In
2006 a significant inflow on the basis of foreign direct investments was
registered of the Electricity Supply Company of Macedonia "ESM -
Distribucija") in March 2006, as well as further inflow on the basis of
portfolio-investments, which contributed to the increase in the share of these
two categories in GDP (by 1.2 percentage points on annual basis). The
developments in external sector lead to a significant increase in the official
foreign reserves.

Finally, after the brief review of Macedonian economic conditions, we
deduce that the biggest problems arise from real sector (GDP,
unemployment). The relative growth of GDP of 5% is insufficient for
Macedonian circumstances, moreover, having regard to the ambitions of
Macedonia, toward European Union integration. Unemployment is
extremely high, even though it has decreased, relative to the previous year.
On the other hand, bright side of Macedonian economy includes general
price level, minimum current account deficit, falling trend of external debt
and rising trend of FDI.

POSITION OF MACEDONIAN ECONOMY
IN THE EUROPEAN ENVIRONMENT

Macedonia and its way toward European Union

The accession of the Republic of Macedonia, to the European Union is
one of the highest strategic priorities for the country’s government. This
aspiration is shared by the majority of politicians and citizens.
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The first EU mission installed in Macedonia came on 31 March 2003.
(Bechev, D, 2004) This was the EU first-ever peacekeeping mission, named
rather symbolically Concordia.”® In less than six months, a membership
perspective for the Western Balkan countries (Albania, Bosnia and
Herzegovina, Croatia, Macedonia, Serbia and Montenegro)’® was stressed
up, in the Thessaloniki Summit of the EU. The intention of the summit was
to inaugurate the so-called European Partnerships geared towards institution-
building with a view to prepare the Western Balkan countries to join the EU
in the following decade. When Macedonia submitted its application to join
the Union in March 2004, it became the first country to do so with a EU
police mission on its territory, Concordia’s heir Proxima.”’

The Republic of Macedonia was the first non-EU country in the region to
have signed the Stabilisation and Association Agreement (SAA) with the
European Communities and their Member States on 9 April 2001 in
Luxembourg. Since the SAA agreement with Macedonia, was signed, at the
time, while the conflict between two major ethnic groups, Albanians and
Macedonians was happening, we can say that peace-building was still very
much on the EU agenda, marginalising the association and integration
elements within the Stabilization and Association Pact (SAP). This was an
occurrence with no precedent in the EU’s own history, but it also reflected
the EU’s multidimensional approach towards the western Balkans
combining intervention and inclusion. The Assembly of the Republic of
Macedonia ratified the Agreement on 12 April 2001. This Agreement,
signed between the republic of Macedonia and the EU, was the first to be
ratified from all the Member States and entered into force on 1 April 2004.

In August 2001, the major ethnic Macedonian and Albanian parties
signed, under the watchful eyes of the US and EU mediators James Pardew
and Francois Leotard, the so-called Ohrid Framework Agreement, which
charted a broad programme with measures like constitutional reforms,
administrative decentralisation, police reorganisation.

Under the SAP, the European Commission, conditionally requires from
Macedonia, to empower the political and economic position of Albanians
and other nations that lives in Macedonia, in order for the state to become a
member of European Union. In line with this, Macedonia, is required to

3 Concordia was launched on the basis UN Security Council Resolution 1371/2001. Tt included 400 soldiers from

both the EU Member States as well as the then candidates in Central and Eastern Europe (including Romania,
Bulgaria and Turkey). See: http://www.delmkd.cec.eu.int/en/Concordia/main.htm <accessed 11 June 2004>.
Concordia was the second ESDP mission after a police force deployed in Bosnia-Herzegovina on 1 January
2003.

3¢ EU-Western Balkan Summit Declaration, Thessaloniki, 21 June 2003, PRES10229/03.

37 Proxima started on 15 December 2003. It involves 200 police personnel from EU Member States. Council Joint
Action 2003/681/CFSP.
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implement fully the Ohrid Agreement, and substantial cards funds have been
allocated for that goal®®. The EU aims at preserving and strengthening
Macedonia by rendering its structures both more representative of ethnic
diversity and more efficient. To proceed with their integration into the EU,
this state must meet the key preconditions of functioning statehood and
sustainable inter-ethnic relations.

The country submitted its application for EU membership on 22 March
2004, in Dublin, Ireland. Six months later started the procedure of answering
the questionnaire of the European Commission about the performance of
applicant country for membership in the European Union. The European
Commission reviewed the answers and recommended granting status of
candidate country for membership in the EU, therefore, the European
Council on 17 December, granted the Republic of Macedonia a candidate
status for membership in the EU, recognizing the progress that it has made in
meeting the Copenhagen criteria

As part of the activities for EU approximation, on 6 September 2004, the
government adopted the National Strategy for European Integration. It is
especially important that this Strategy was supported also by the Assembly
of the country through the Commission for European Issues, thus confirming
the general political consensus on European integration.

Macedonia and EU members

European Union (EU) is one of the most powerful economic and politic
leading organization in the world, consisted with integrated nations. By
comparing Macedonian economic performance with other integrated
countries within European Union, we can show, that Macedonian economy
lags well behind other EU countries, in terms of macroeconomic trends and
other indicators accompanying the real sector of the economy.

3% See the annual SAP reports on the Western Balkan states. http://europa.eu.int/comm/external_relations/see/

actions/index.htm
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Table 2. Macedonia and EU 27 — Key Economic I ndicator s; 2006

Indicators European Union (EU = 27) Macedonia
(year 2006) (year 2006)
GDP per capita in Purchasing Power Parity 103.8 28.9
(PPS)**
Real GDP growth rate** 2.8 5.1
Unemployment rate, as a % of total labour 7.2 34.2%"
force**
Inflation, average consumer prices index, 2.38 2.21
(2000 = 100)*
Current Account Balance (as a % of GDP)* -1.205 -2.69
Source:

** estimated data (SSO)

** eurostat

“http:/lwww.imf.org/external/pubs/ft/weo/2008/01/weodatalindex.aspx world economic
outlook database, April 2008

* eustat http://lwww.eustat.es/indic/indicadores.asp?idioma =i&ambito = 99&indictipo = 2&
temaseleccionado=42

“*The unemployment rate figure for Macedonia is obtained from the Labour force survey of
Statistical Office of the Republic of Macedonia.

Regarding the GDP per capita figure, one can conclude that Macedonian
GDP per capita is only 28.9 on the observed year, representing a relatively
good indicator of the level of Macedonian inhabitant’s standard of living
compared to that in EU 27. Regarding the data on unemployment rate and
current account balance, conditions are worse, when one has in mind that the
official unemployment rate in Macedonia is five times higher, and the deficit
in the current account balance is two times higher than that of European
Union Countries. Consequently

As concern to GDP growth rate, we observe that, this figure for
Macedonia is two times higher than that of EU 27, showing that Macedonian
economy is more promising and faster growing than that of EU27.

Macedonia, could be equal to the group of EU27 countries with respect to
inflation figure. The data, presented on table 2, shows that Macedonia is
fully comparable in the areas of general price level, measured by average
consumer price index, with EU27. On the other hand, the lag of Macedonia,
compared to EU27 is the most prominent in the real sector, i.e. in the level of
unemployed persons as a percentage of labour force.
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Macedonia and Candidate Countries

Albania, Bosnia and Herzegovina, Croatia, are candidate countries, their
accession being expected in 2009. The integration of these countries into
European Union, is undoubtedly extremely important for Macedonia.

Table 3: Macedonia and EU candidate countries—key economic
indicatorsin ‘06

INDICATORS Albania ﬁ;ﬁ:g’usi“nda Croatia | A1e 0L | Macedonia
Real GDP growth rate, % change 5.5 6.7 48 5.6 3.7
GDP per capita (US dollars) 2 866.3 29957 10 524.1 5462.03 3186.7
Unemployment rate (% of labour force) 13,8 41.0 10,5 21.7 36,0
Inflation rate (CPI), annual average 24 7.0 3.2 4.2 3.2
General Government Budget Balance, % of -3.2 2.9 -3.0 1.1 -0.5
GDP
Current Account Balance, % of GDP 7.3 -14.0 7.9 9.7 -0.9
External Debt, % of GDP 19.8 53.9 85.6 53.1 36.3
Source Transition Report, EBRD, 2007

From table 3, it can be seen that Real GDP growth in candidate countries
such as Albania, Bosnia and Herzegovina and Croatia, is higher than in
Macedonia, supporting the conclusion that the rate of GDP growth of 3.7
percent is insufficient for Macedonian Economy. Macedonian GDP per
capita, is about two times lower, of the average of the three observed
countries, which is relatively good, with respect to estimates pointing to
underestimated GDP level in Macedonia, due to the presence of grey
economy in the country. As concern to labour market conditions and current
account deficit figure, one can conclude that the position of Macedonian
economy is significantly worse, compared to other integrated countries
within European Union (table 2). On the other hand, the current account
figure, shows much better condition for Macedonian economy, rather than
for the average of three other observed countries, which are considered as a
potential candidate for EU entrance. Table 3, shows that the highest
unemployment rate is registered in Bosnia and Herzegovina, at about 41.0%,
but, if we compare the Macedonian labour market condition with the average
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of other three potential entrants, one can conclude that Macedonian economy
is suffering from unemployment. In terms of external debt figure, Macedonia
has registered a lower external debt, 36.3%, compared to the average of three
other observed countries, which is 53.1%

The general price level, is almost the same for all potential candidates,
with the exclusion of Bosnia and Herzegovina, where the inflation rate
measured by Consumer Price Index, is about 7%. Table 3 shows that
Macedonia and Croatia, have registered the same inflation rate, 3.2% in the
year of 2006, whereas, the lowest inflation rate is registered in Albania,
2.4%. Albania, has somewhat, better economic performance compared to
other countries, since the indicators such as, unemployment rate, inflation,
and external debt, are showing a decreasing rate, compared to other three
potential entrants, individually and collectively. Also the real GDP growth is
relatively higher compared to Croatia and Macedonia. Only the GDP per
capita is lower in Albania, compared to other three countries, individually,
although, it is also within permitted levels.

Croatia, has registered higher GDP per capita level than Macedonia, and
only one of the third of unemployment rate. In terms of external debt figure,
Macedonia is in a better position than Croatia. The current account deficit is
significantly lower in Macedonia, compared to the average of the whole
sample, showing that cash inflow in Macedonia in the form of remittances
and other ways, is much higher, rather than Albania, Croatia or Bosnia and
Herzegovina.

ECONOMIC CRITERIA FOR MEMBERSHIP IN EU

European Union Enlargement and Copenhagen Criteria

The Enlargement of the European Union is a very significant mechanism
in order to integrate the European Union. Therefore, there have been many
enlargement events since 1970s until the latest in January 2007, where,
Bulgaria and Romania joined the Union. However, after every Enlargement
occurred, the question of the possibility of other countries around the
continent of Europe which have a good relationship with the EU to join the
European Union has been raised up.
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The European Union was established by the treaty of Rome in 1957. At
the time of its establishment, Union was made up of twelve full members —
France, Germany, Italy, Belgium, Netherlands, Luxemburg, Great Britain,
Ireland, Denmark, Greece, Spain, and Portugal. Then, the community grew
gradually, until the number of integrated European Countries, within the
community was 15 in the years of 1990.

After the fall of Berlin Wall, and the collapse of Communism system, in
Central and East Europe, in 1989, the history of European Union
enlargement changed. The community, of European Union, was open toward
former communist countries, of Central and Eastern Europe by giving them,
a chance to be part of integrated countries. Therefore, the biggest
Enlargement in the European history occurred by 10 members from Eastern
Europe in 2004, and the last enlargement happened in January 2007, when
Bulgaria and Romania became members of European Union.

The European Union, as a formal community of integrated countries, was
established by Maastricht Agreement, signed on February 7th, 1992, which,
came into force on November 1st, 1993.

In 1995, the neutral states, such as Austria, Sweden and Finland, became
full members of European community. The next was the greatest one, of the
European integration history, which happened in the spring of 2004, when
ten new countries were granted the full member status — Malta, Cyprus,
Latvia, Lithuania, Slovakia, Hungary, Estonia, Slovenia, Czech Republic,
and Poland. Thus, having regard to the European indicators, such as the size
of the community, from almost 4 million square kilometres, and almost 500
million inhabitants, and the total value of GDP to almost $12 billion, there
will be always willingness from other non — integrated countries, to be part
of this world economic power.

Therefore, for a candidate country to become an EU member, it must
complete the Copenhagen Criteria®, which defines the rules for a country to
be eligible for becoming EU member. These criteria imply the functioning of
market economy, the existence of democratic institutions, able to preserve
democratic governance and human rights, and that the state accept the
obligations and intent with the EU. Because of these criteria, many candidate
countries find difficulty to access the European Union. Therefore, to be more

3 Pusca, Anga. European Union: Challenges and Promises of the new Enlargement. New York: IDEA and CEU

press. 2004, pp.31-32
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understandable, before one country could join the European Union, it has it
has to meet the following criteria as fully stated, the Copenhagen Criteria*

As concern to economic criteria for membership into European Union
and European Monetary Union, they are static and do not speak much of
economic quality and there is a lack of academic explanation (Efendic A,
2005). These criteria, do not discuss the effect of fulfilment on different
countries, having in mind the fact that no country has the same economic
environment. Economic criteria defined in Copenhagen, can be viewed
through the following sub criteria*'

1.

Equilibrium between demand and supply is established by the free
interplay of market forces; prices, as well as trade, are liberalized;

Significant barriers to market entry (establishment of new firms) and
exit (bankruptcies) are absent;

The legal system, including the regulation of property rights, is in
place; laws and contracts can be enforced;

Macroeconomic stability has been achieved including adequate price
stability and sustainable public finances and external accounts;

Broad consensus exists about the essentials of economic policy;

The financial sector is sufficiently well developed to channel savings
towards productive investment.

The existence of a functioning market economy, with a sufficient
degree of macroeconomic stability for economic agents to make
decisions in a climate of stability and predictability;

A sufficient amount, at appropriate costs, of human and physical
capital, including infrastructure, education and research, and future
developments in this field;

The extent to which government policy and legislation affect
competitiveness through trade policy, competition policy, state aids,
support for SMEs;

40

Glenn, John K. EU Enlargement. In: Cini, Michelle (eds) European Union Politics. New York: Oxford University

Press. 2003,pp. 216
Financial Affairs, Progress towards meeting economic criteria for accession: the assessment from the 2004
regular reports, November 2004, p. 6-7
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10. The degree and the pace of trade integration a country achieved with
the Union before enlargement. This applies both to the volume and
the nature of goods already traded with Member States;

In order to understand the economic criteria, we have to raise the
question, whether these criteria are useful for national economies, or are they
are a wasted opportunity to implement their own national strategies.
However, for a candidate countries, on their way to EU membership, one of
the challenges, is the achievement of real convergence, which means that the
income per capita and the living standard of the candidate country under
observation, should come closer to the average of less developed EU
members (Efendic, A, 2005), thus providing long run economic benefit for
national economy, in a sense of providing long term sustainable and stable
growth in the conditions of macroeconomic stability. On the other hand, non
fulfilment of economic criteria for EU membership by candidate country is a
wasted opportunity for the country on its way toward EU membership and is
a sign of poor economic performance from national economy point of view.

MACEDONIA AND ECONOMIC CRITERIA FOR EU
MEMBERSHIP

In the analysis of Macedonian economy to meet the given criteria, we
will use EBRD indicators on the one hand, as well as other indicators
relevant for rating these criteria.

Table4
EBRD indices, 2006
Average
Average of the
iy Bosnia and candidate
EBRD index (1- 4) | Macedonia | Bulgaria | Romania EU Albania . Croatia .
Herzegovina countries
members
(B+R) (A+B+
C)
Price liberalization 4.33 4.33 4.33 4.33 4.33 4.00 4.00 3.08
Trade and Forex 433 4.33 4.33 4.33 4.33 3.67 433 41
System
Small - scale 4.00 4.00 3.67 3.83 4.00 3.00 4.33 3.77
privatisation
Large - scale 3.33 4.00 3.67 3.83 3.00 2.67 3.33 3.00
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privatisation

Enterprise 2.67 2.67 2.67 2.67 2.33 2.00 3.00 244
restructuring

Competition 2.00 2.67 2.67 2.67 2.00 1.67 2.33 2.00
Policy

Overall 2.33 3.00 3.33 3.16 2.00 2.33 3.00 244
Infrastructure
reform

Banking sector 2.67 3.67 3.00 3.33 2.67 2.67 4.00 3
and interest rate
liberalization

Securities 2.33 2.67 2.33 2.5 1.67 1.67 3.00 2.11
Markets and Non
Bank Financial
Institution

Average EAN 3.48 3.33 3.40 2.92 2.63 3.48 2.89

Transition indicator scores range from 1 to 4 with 0.3 decimal points added or subtracted for + and - rating.
The rank 1 marks the start of market economy while rank 4 means that market economy is at the level of
industrialized countries.

Source: Transition report 2007, EBRD, London

According to transition indicators, Macedonia recorded excellent results,
in terms of price liberalization and foreign trade liberalization, where the
respective indexes, are both, 4.33, showing that Macedonian economy is
being opened in the trade area, which has been achieved through establishing
a free trade zone in the region in accordance with the Stability Pact. We
observe that Macedonia registers a relatively good index in the area of small
scale privatisation (4.00), while conditions on large scale privatisation are
much worse. We observe that biggest problems, for Macedonia are in the
competition policy area, where the index is the smallest (2.00), in
comparison to the average of new EU members. Also the indexes of overall
infrastructure reform (2.33), securities markets and non bank financial
institutions (2.33), and banking sector and interest rate liberalization (2,67)
do not show good functionality indicator for Macedonian market economy.
On the other hand, if we observe the average value of analysed indexes for
Macedonia, which is 3.11 we can conclude that this is a relatively good
indicator of the functionality of Macedonian market economy, including the
economic capacity of Macedonia, to cope with the competitive pressures
upon accession to European Union.
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Since, indices for both, transition countries that have become full
members and for candidate countries aiming to become members of EU, it is
important for this analysis to compare these indices with Macedonia.

1.

The average value of Macedonian index of 3.11 is lower than the
average value of new EU members index (3.40), and higher than the
average value of candidate countries index (2.89), meaning that, the
lag of Macedonia amounts to a total of 8.5%, meaning that
Macedonian indices are about 8.5% worse in Macedonia, in
comparison to the average value of new EU members index. On the
other hand, with respect to candidate countries, Macedonia has a
bigger advantage in terms of transition indices. Its average value is
higher for 7.7%, than the average value of candidate countries
indices.

In comparison to the average indices of the candidate countries,
Macedonia has the best result in the area of price liberalization and
trade and foreign exchange market, thus reaching the EU standard.
Macedonia has also good results in the value of the index measuring
small scale privatisation. Macedonian results on small scale
privatisation (4.00) are somewhat better than the average of new EU
entrants (3.83), with the lag being the smallest compared to
candidate countries, such as Albania (4.33) and Croatia (4.33). As
concern to the case of large scale privatisation, Macedonia lags well
behind new EU entrants, and has recorded positive advantage with
respect to candidate countries.

Macedonia registers the poorest result in the area of competition
policy, where its index is 2.0, compared to the average of new
candidate countries, with index of 2.67. Also, the value of indexes
measuring the overall infrastructure reform, banking sector and
interest rate liberalization, securities market and non bank financial
institutions are somewhat smaller than the indexes of new EU
entrants, with lag being the smallest in comparison to Croatia as a
candidate country, and with better result, with respect to candidate
countries such as Albania and Bosnia and Herzegovina.

The key economic indicators pertaining to the country’s willingness to
meet the membership economic criteria will not be dealt at this point of the
analysis, since they were analysed in the previous section. As concern, to
economic growth at about 4%, annually, over the past couples of years, we
may say, this is a relatively good result, which is likely to remain at the same
level, possibly, in medium term. Considering the increasing rate of FDI data
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presented on table 1, we may say that the full sustainability of Macedonian
economic system is still being discussed, due to the still present economy
dependence on foreign aid.

Macroeconomic stability of Macedonia is now present in two levels,
inflation and budget deficit.* External debt in Macedonia has registered a
falling trend, which is a bright side for Macedonian economy, whereas
inflation rate has registered increasing trend. The level of external debt as a
share of GDP was 54.0% in 1998, whereas in 2006 it was 20.0% (see table 5
and graph 1), which is an acceptable level from the European Integration
prospects.

Table5

External Debt asa share of GDP in Macedonia
Years 1998 1999 2000 2001 2002 2003 2004 2005 2006
External
Debt/GDP 54.0 45.6 44.3 29.2 26.2 241 229 20.9 20.0
Source EBRD, Transition Report, 2007

Graph 1 - External Debt as a share of GDP
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Decreasing rate of the value of foreign debt over the years 1998 — 2006,
shows a very important stability factor for Macedonian economy, therefore,
with respect to the economy’s foreign sector, we may say, that Macedonian
economy is not import dependent.

As concern to time required to open a business, expressed as a number of
days required to start a business, according to world bank data, in

4 See table 1
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Macedonia, it takes 48 days to open a business”, whereas in a candidate
countries for EU entrance, such as Albania, Bosnia and Herzegovina and
Croatia, it takes 41 days, 59 days and 49 days respectively, which means that
Macedonia does not lag well behind other candidate countries, in terms of
administrative procedures required to open e business.

Finally we will mention that the Copenhagen criteria also include the
existence of suitable level of human capital development in the country.
Since this index can be measured by ‘’school enrolment on a secondary
level, as a percentage of total population, or school enrolment on a tertiary
level, as a percentage of total population, one can conclude that, Macedonia
also, does not lag well behind candidate countries for EU membership. In
Bosnia and Herzegovina this index is higher, in comparison to Macedonia,
Albania and Croatia. The percentage of pupils enrolled on a secondary
school and tertiary school in Macedonia is 84.07% and 27.09 respectively™,
whereas in Albania and Bosnia and Herzegovina the respective indexes are
78.04, 19.08 and 91.38, 44.52. In Croatia the respective indexes are 88.3 and
41.8 percentage. So in terms of human capital development Macedonia also
does not lag well behind other candidate countries for EU membership. As
concern to new integrated countries within EU structure, from the data
obtained from World Bank, Romania and Bulgaria do not have significant
advantage over other candidate countries, in terms of human capital
development, since the indexes that represent the human capital
development, measured by number of students enrolled on a secondary
school or tertiary school, are not so high. The respective indexes in Romania
are 85.09 and 40.18 whereas in Bulgaria the respective indexes are 99.25 and
40.75. Although, the criteria of human capital development are rather vague,
since we cannot find a better proxy for this indicator, it is still not known
what the conditions in Macedonia are in this area. It is thus, hard to say
whether Macedonia meets the Copenhagen criteria in this area or not, and we
will therefore, leave this question open.

43
44

See at http://devdata.worldbank.org/data-query/
See at http://devdata.worldbank.org/data-query/
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Conclusion

In the context of Copenhagen criteria Macedonia, has already a
significant head start in price stability, government budget deficit, and
external debt. Macroeconomic stability viewed through indicators inflation
and external debt, is at satisfactory level, due to decreasing trend of
Macedonian external debt over the years 1998 — 2006 and low level of
inflation, compared to the average of candidate countries for EU
membership. Also the EBRD indices of price liberalization and foreign trade
liberalization are fairly high, thus making Macedonian economy more
functional and comparable with candidate countries and new candidate
countries, as well. The Macedonian indices of large scale privatisation and
small scale privatisation are somewhat better than the average of new
countries, within EU structure, with the lag being the smallest compared to
candidate countries. On the other hand, as concern to the case of large scale
privatisation, Macedonia does not lag behind candidate countries, and new
EU members. To start a business in Macedonia, one needs to go through
different procedures that last about 42 days on average, which in comparison
to the regional average 44.1, therefore Macedonia is in somewhat better
condition, and does not face that much difficulties with administrative
procedures. Macedonia registers poorest result in the area of competition
policy, thus, it is not surprising that the rating for this area is so low, since
there is no full harmonization between entities. Also the Macedonian overall
infrastructure reform, banking sector and interest rate liberalization,
securities market and non bank financial institutions, do not show good
results, since these indices for Macedonia are somewhat smaller than the
indexes of new EU members, with lag being the smallest in comparison to
Croatia as a candidate country, and with better result, with respect to
candidate countries such as Albania and Bosnia and Herzegovina. The area
of human capital development, although it is still a subject of evaluation, it is
not difficult to determine the ranking of Macedonia, one having in mind one
of the measures used in empirical literature, such as number of students
enrolled in a secondary school or tertiary school as a percentage of total
population. With respect to this indicator, Macedonia does not lag well
behind new integrated countries and other countries, candidate for EU
membership. Finally, with all listed problems above, it is still difficult to say
for Macedonian economy that is prepared to cope with competitive pressures
and copes within European Union, thus, decreasing the functionality of
Macedonian economy.
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Abstract

Technology enhanced multicultural e-learning education with its
multilingual specifics applied at South East European University is the focus
of the discussion and analyses. The analyses and the developed strategy
takes into account the University’s mission in achieving multicultural and
multilingual education within the context of the Balkans, but also in a wider
European and global context. A number of issues related to such a specific
context of the University, such as its multilingual and multicultural
environment influenced the developed strategy and its implementation plan.
The implemented strategy and solution as well as experiences gained in the
process led to a number of important results as outcomes and
recommendations for similar initiatives.

Abstrakt

Teknologjia pérkrah arsimimin shumé-kulturor elektronik (e-learning),
me specifikat shumé-gjuhésore qé aplikohen n€ Universitetin e Evropés
Juglindore, e cila gjé éshté né fokusin e diskutimeve dhe analizave. Analizat
dhe strategjia e zhvillimit e kané parasysh misionin ¢ Universitetit n€ arritjen
e arsimimit shumé-kulturor dhe shumé-gjuhésore n€ kontekst t€ Ballkanit,
por edhe né kontekst mé t€ gjeré, evropian dhe global. Njé numér i ¢éshtjeve
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té lidhura me njé kontekst specifik t€ Universitetit, si q€ €sht€ ambienti
shumé-kulturor dhe shumé-gjuhésore ka ndikuar né strategjiné e zhvillimit
dhe planin e zbatimit. Strategjia e zbatuar, zgjidhjet, si dhe pérvoja e fituar
gjaté€ kétij procesi kané c¢uar deri tek njé numér i rezultateve t€ réndésishme,
si pérfundime dhe rekomandime pér nisma t€ ngjashme.

Anctpakr

TexHosorujata o MOJ00pyBa MYJITHKYJITYPHOTO 00Opa3oBaHHE 3a €-
yUCHE CO CBOUTE MYJITHja3MYHHM IOCEOHOCTH KOM C€ INPHMEHyBaaT Ha
VYuusepsuteroT Ha Jyrouctouna EBpona mro mpercraByBa M INlaBHa TOYKa
3a TUCKycHja W aHaim3a . Bo aHanmM3uTe 1 pa3BUCHUTE CTPATETUH Ce 3eMa
OpeABH] MHCHjaTa Ha YHHUBEP3UTETOT BO JIOCTUTHYBaWmE€TO Ha
MYJITHKYJITYPHO ¥ MYJITHja3H4HO 00pa3oBaHHWE BO KOHTEKCT Ha bamkan HO
WCTO Taka W BO MOIIMPOK €BPOIICKH W TriiobaiieH KoHTekcT. ['onem Opoj Ha
TEMH TOBP3aHU CO OBOj IM0CceOEH KOHTEKCT Ha YHUBEP3UTETOT KaKO IITO CE
MyJITHja3u4yHaTa M MYJITHUKYJITypHaTa CpelMHa BiMjaca Ha pa3BOjHATA
CTpaTrervja M IUIAaHOT 3a MMIUIeMeHTanuja. MMruieMeHTHpaHaTa crpaTeruja
U pelIaBameTo KaKo M MCKYCTBaTa KOM ce J00MBaar of OBOj Mpolec BoOJAT
JI0 MHOTY Ba)KHH PE3YJITATH U MPETIOPAKHU 32 CIMYHH WHUIH]aTHBH.

Keywords. Multicultural and multilingual Education, technology
enhanced learning, e-learning

Introduction

Analyses of Information and Communication Technologies-ICT and
especially E-learning and its impact on Multicultural and Multilingual
aspects of education are the focus of the analyses.

Technology and ICT bring a new way of learning and teaching, and so
should be accompanied by new pedagogies and new approaches and
strategies, according to Sutherland [8].

In an online environment South East European University (SEEU) is able
to reach a large number of people previously not possible. In such an online
environment, the effect of good or bad teaching is more visible. This means,
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that along with transferring resources and using technology, SEEU is also
transmitting cultures, values and educational methodologies. It can be argued
that ICT as technology is seldom neutral. Some researchers and philosophers
consider education and the use of technology as a means of favouring
parental ways of knowing, which favour particular economic systems as
discussed by Biraimah [1]. SEEU wuses the Angel LMS-Learning
Management System. But Angel LMS is not a stand-alone solution, but
rather is "blended learning," mixing hands on and technology-based training.

The strategy SEEU has employed takes into account the traditional
classroom education and classical methodologies and compares the options
and possibilities to apply them in combination with the current technologies
in a blended manner following the guidelines from Rosenberg [5]. Below is
the schema for service request.

University Service User Adhigritration Ws
i T T
| | |
0 I |
Rt e |
]
i Aproa
Approdd granted
Recpest repsonse "7 Mocetionf respurces
1 e, -
Fill in custamer satisfaction sheet

Figure.1. Service Request

The regional multilingual and multicultural geographic specifics are an
important factor driving the decision of how to implement technology-
enhanced e-learning multicultural education. The complexities associated
with multilingual and multicultural geography specifics invites a new
dimension of teaching/training issues in providing borderless education.

Thus, special attention is given to the multicultural, multiethnic and
multilingual society of Macedonia. For example, SEEU has introduced three
official languages: Albanian, Macedonian and English, representing an
unique example in the country and wider region by incorporating not only
multilinguicity but also multicultural aspects into the essence of the
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University existence. Also, much attention has been given to promote inter-
ethnic understanding by ensuring a multicultural approach to teaching and
research, and to develop the teaching programme in a broader international,
regional and European perspective.

SEE University Experiences in Multicultural Education

Central to SEEU's existence is the belief that multicultural education can
help to solve interethnic conflict. The University was created with the goal
of increasing the representation of the large ethnic Albanian minority in
higher education in the Republic of Macedonia. At the same time, it was
founded as a multicultural and multilingual university whose aims were
clearly defined and sights aimed at European integration and full
implementation of the Bologna Process. In all of these aspects, it was and
still is a leader in the country and the region.

The current ethnic distribution of students at the University is 82%
Albanian, 15% Macedonian, and 3% other (including Turkish, Roma, Greek,
etc.). It is the only university in Macedonia that has a public-private and non
profitable status, allowing it to charge small tuition.. This situation enables
the University to keep tuition relatively low, while keeping services and
opportunities for students and staff at a high level. From the start, SEEU has
endeavored to be a truly modern university. It has been able achieve a good
degree of success partly due to support from USAID, which contributed a
large part of the funding for the educational development of the university
during its first six years (2001 — 2007). This funding, administered chiefly
by Indiana University, included the establishment of both the Language
Center and the Computer Center, two large teaching units on campus where
all SEEU students at some point attend classes.

Other projects, all of which involve the use of electronic technology
include the Instructional Support Center (providing training in modern,
interactive teaching methodologies with an emphasis on the use of
technology and intercultural communication), the Career Center (bringing
students and local businesses together, and networking with other career
centers in the region), the Business Development Center (providing services
to local businesses, again with an emphasis on using technology), and the
Distance Education Center (an effort to extend the University's services
beyond the campus and into surrounding communities).
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SEEU has a unique language policy, which it defines as the "flexible use
of languages." There are officially three main languages used actively in all
communications on campus: Albanian, Macedonian, and English. All
students are required to study two semesters of either Albanian or
Macedonian (Albanian students attend Macedonian language and vice
versa). All students (with the exception of a small number of students who
enroll in degree programs in French or German) are also required to study
English for four semesters, starting with general English and concluding
with advanced study relevant to their chosen field. Both the Business
Administration and Computer Sciences and Technologies faculties also
routinely offer courses taught by foreign professors in English.

In addition to language study, curricula in the five faculties at SEEU
have a strong focus on technology. All students attend one obligatory course
in basic Instructional Technology (IT) skills during their first year with
elective courses available later. The University is quite well equipped,
having a number of dedicated computer labs, and sophisticated equipment in
many of the classrooms. The University's website (translated into the three
official languages) disseminates information to students and the community
outside.

All students complete their schedules electronically and have access to
their transcripts and other pertinent information via E-services. Teachers also
manage their schedules on the same service and post grades on the recently
implemented E-grading service. Instruction in all courses is supported by the
course management tool Angel.

Multicultural Experiences in
Computer Sciences Education

By using the Angel LMS-Learning Management System
(www.angellearning.com), SEEU has been able to investigate the
multicultural impact of technology enhanced e-learning courses. The
analyses was not limited to Computer Science Education; different courses
using the Angel system were reviewed and analyzed, while the insights and
guidelines were applied to those courses under the Computer Science
Department The specific multicultural issues were studied comparing
different courses and more in detail for the Advanced Elective course
"Object Oriented Programming in Java" and the two core courses "Software
Engineering" and "Algorithms and Data Structures". Students registered in
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the courses as partial fulfillment toward their BSc degree in Computer
Science department.

Since SEEU has in use three official languages, the needs of a particular
course might be to create content in all three or just two languages, thus
providing equal opportunities to all the students. Each particular course
conducts an initial need analysis at the beginning of the semester and
identifies the languages in which the particular course will be delivered.

At the beginning of the semester the lecturer gives students a quiz to test
their pre-knowledge of the course content and depending on these results
concentrates more on some topics and less on others that students have
already mastered and have shown extensive knowledge of. Use of online
discussion tools ad web resources support an existing course taught with
face-to-face lectures. At the beginning and the end of the semester a survey
given to students provides feedback for their specific needs as well as for
their experiences. At the end of the semester students provide opinions about
the extent to which their needs were taken under consideration for that
course.

The Angel system has been used as support to the traditional classroom,
but all learning, as well as assessment and the research component, have
focused on using Angel in a student-oriented manner. Students have
expressed appreciation for asynchronous activities that allow more flexibility
because such activities can take place at any time.

Since there are no time constraints, learning is extended. Students have
more time to think, reflect, and investigate an issue in more depth.

Individual students initiated topics in the free discussions that were very
interestingly realized in three languages and groups of students were
responsible for different forums. However monitoring was conducted by
using the track student function. Instructors had to encourage and persuade
the passive students to be more active by sending individual emails and
informing them about their low activities, which the Angel system had
identified during the time.

Feedback or comments were given from time to time during class
meetings or posted online to sustain the motivation of active participants.
Occasionally, instructors challenged the views of the students by asking for
clarification. Very often instructors had to remind the students to follow the
threads of the messages
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Technical enquiries from students were handled. The final task was to
evaluate the performance of the students by giving them marks. Then
different courses were analyzed with an aim to asses if there were any
improvements, especially in the learning process.

The focus was especially on the content since learning depends on this,
not the technological environment as the analyses demonstrated. The
purpose of the analyses of the authoring issues using Angel LMS was to
improve the overall e-learning quality by proposing and applying solutions
to these issues.

Based on comparative analyses and qualitative research from Fetaji [7] as
well as on the review of the work of several experts in this field, SEEU has
come to several important conclusions that helped in creating sound e-
learning course content.

We have approached this issue following guidelines according to Moore
[3]. Further aims of a needs analysis are to support the selection of
approaches that achieve one or more of the following: 1) are likely to save
time or costs, 2) are valuable and viable, 3) are scalable and sustainable.

Multicultural Experiences in Language Education

Part of the University's mission is to promote a multilingual approach to
learning, stressing both the importance of local and international languages.
The Language Center has the central role in achieving this goal. The primary
function of the Center is to provide courses specified in the curricula of the
five SEEU faculties. The Center offers instruction in four foreign languages:
English, French, German, and Italian.

All students, except those studying French and German in the
Teacher Training Faculty, are required to study English, while courses in
French, German, and Italian can be chosen as foreign language electives.
Because of these requirements and student interest, all students at the
University attend courses in the Center at one time or another, with the
majority attending three.

The Language Center is SEEU's "melting pot." Language Center courses
are not diverse by design; students enroll in classes according to their level
of proficiency and times that fit their schedules. Since all faculties at the
University have similar language requirements, with the exception of
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English for Specific Purposes (ESP), there is no need to provide courses
specific to individual faculties or even to their year of study. And, unlike
most other courses offered at SEEU, there is no need to divide students by
language of instruction. Teachers are encouraged to focus on the target
language in class, using only minimal translation. The teaching staff reflects
this diversity. One third of all Language Center teachers are ethnic
Macedonian, as compared to less than 20% of their students. To place these
figures in context, the University ethnic distribution is as follows: Of a total
of 267 instructors, both full and part-time, 74% are ethnic Albanians
compared to 20% Macedonian.

Since the first year of its operation, the Language Center has utilized
technology for the purposes of both staff development and teaching.

In terms of the University as a whole, the establishment of the
Instructional Support Center (housed within the Language Center) has had
the largest impact of any staff development program. Like the Masters via
distance program that preceded it, the Instructional Support Center (ISC) (set
up in March 2005) was also funded by USAID administered by Indiana
University. The ISC's aim was (and remains) to provide training in three
areas: English language; contemporary, interactive teaching methodology;
and integrating technology with teaching. 35 instructors from the five
faculties, the Computer Center, and the Language Center were required to
attend weekly sessions in these areas. These participants were given a
reduced teaching load in order to compensate for the additional
responsibilities. Most training sessions were run locally. In addition, at least
once per month a videoconference with Indiana University was organized
for ISC participants. Topics of these workshops included critical reading,
assessing students' writing, syllabus design and creation, democratic
discussion, on-line teaching, and dealing with students of mixed abilities and
multiethnic classrooms.

It was through the work of the ISC that the course management tool used
at SEEU, Angel, was first implemented in the Winter Semester 2006.
Several intensive training sessions were provided for ISC participants in the
use of Angel during the year prior to campus-wide implementation. Then,
during the month preceding the start of classes, ISC participants conducted
training sessions for their colleagues on the use of Angel. During the first
year, between 68 and 71 percent of all full time teaching staff at SEEU
actively used Angel in their classes. At the same time, 67% of all full time
students were active on Angel.
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Distance education at SEEU has been conducted with the aim of
developing professional competence of the teaching staff. During the
2006/2007 academic year, the Distance Education Center (DEC) was
established in Gostivar, some 25 kilometers from the SEEU campus. Since a
large number of students come from Gostivar and surrounding villages, this
location seemed a good choice not only to offer on-line instruction but also
to help promote SEEU to the local community. The Language Center offered
several language courses via the DEC, including a TOEFL preparation
course and a lower level general language course. Additionally, a local
business in Gostivar, which exports some of its products, arranged for
English language classes for its administrative staff to be delivered in
combination on-site and via distance. In fact, this format was eventually
adopted by every language course once it was understood that, while they
recognize it as an effective support tool, both students and teachers do not
yet see on-line instruction as a replacement for face-to-face.

What has been achieved so far is noteworthy, however, especially given
the volatility of the times and the region. It is worth pursuing whatever
means are available to 1) increase access to quality higher education to the
diverse ethnic groups living in the region; and 2) the mobility of students and
staff. Continued focus and sustainable and practical, democratic uses of
technology represents the best means available.

Multiculturalism and Multilingualism:
Digital Divide and Digital Opportunities

Language and communication are the two aspects which constitute the
essence of culture according to Vygotsky [9], especially in the use of
technology-enhanced learning according to Wertsch [10]. Therefore, existing
online instructional designers and instructors are living in a time of
transition. However, some are not embracing the shifting paradigm.

One of the major issues that divides rather than brings close in a
multicultural education course is the different ability of instructors to
observe, analyze, evaluate, and reflect upon their beliefs about teaching and
learning, their teaching practices, and the research, and theory related to
multicultural education.

Instructional design in an e-learning environment can foster the alliance
between technology and education for pushing higher education to transform
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the academic environment. The questions that SEEU has posed to the tutors
and students are: What does this mean to me? How can I use it? Is this better
than what I am doing now? Trying to answer these questions helped tutors to
create e-learning content with instructional sound design that will invoke
higher level of knowledge and level of learning.

Embracing instructional technology methods helped in increasing the
learning process while decreasing costs at the same time. For example, it
provides the opportunity for students to interact with experts, even if they
were not located physically on the campus but were from another region.

SEEU has also analyzed factors that influence instructional technology.
From qualitative research and content analyses, the next factors that
influence IT are: technological experience, student access to technology,
multicultural background, language ability.

The second aspect of technology focuses on digital opportunities in
developing confidence, skills, and abilities with educational technology.

1. Learning Awareness:

o Selt-Concept. Identity A
5 Reabstic Self-Esteem

Self-Direction B
RS

’/' Autonomy Y
3. Task _‘__-f‘.' s 2. Process
Awareness: -1 Experence l’ Awareness:
y, : Learning
Understand - [ i E— 5 s
mg, Using, Apply | E-learning | Reflect | | Monitoring
Constmcting N, P Reflection
Clomnmini- = Cooperation
cation Skills onceptualize Critical Sell-
in Context [™ * > dsa\‘:iﬁlll:.‘m

“'" 'I ELhI‘llIlH"\ Enhanced 1 e.lrnln" ™ / "

/ ICT Infrastructure and Strategy \
| e-Services \
Learnung Management System ,"
Instructional Techniques and I\[ethmluln{\

Ngpere gl

Multicultural and Multilingual el'iputs

{ Quahty of Leanung Enviromment }'.
, Culture o f Learmng Comumunty 4

Multilingual Specifics of Conmmumities - o

Figure 2. Multicultural and Multilingual Model

174



SEEU Review Volume 4, No. 2, 2008

Moving from traditional classroom into the e-learning environment,
learning and teaching should adapt to the new circumstances and
possibilities.

Learning is a complex activity, and good teaching takes many years of
experience. The skill of a good teacher is in knowing the best thing to do in
advance in order to bring a given learner to the next stage of understanding
and gain benefit from a specific kind of learning task.

SEEU strongly believes, based on these surveys that the reason for those
benefits is not the medium of instruction, but the instructional strategies built
into the learning materials. Similarly, Schramm [6] suggested that learning is
influenced more by the content and instructional strategy in the learning
materials than by the type of technology used to deliver instruction.

In the Computer Science Department of SEEU, students are encouraged
to discover principles for themselves and to construct knowledge by working
to solve realistic problems, usually in collaboration with others. This
collaboration is also known as knowledge construction as a social process.
Some benefits of this social process between different ethnic groups of
students are:

1. Students can work to clarify and organize their ideas so they can
voice them to others.

2. It gives them opportunities to elaborate on what they learned and
their cultural background experiences.

3. They are exposed to the views of others as well as to other languages
and cultures.

The teacher's role in the e-learning environment follows stages while
functioning in three different aspects: cognitive, administrative and affective.
In stage one, the planning stage, the role of designer and manager is
significant while taking care of the cognitive and administrative aspects. In
stage 2, the activity stage, the manager's role is still predominant at the
beginning of the activity. Gradually, the facilitating role is prevailing and the
focus is on the affective aspect as well as the cognitive aspect. In stage 3, the
completion stage, the role of facilitator fades away. A new role emerges, that
is, the role of an adjudicator.

A student's perspective is that the students perceive the teacher as playing
a role that is different from that of a traditional teacher. The students also
feel that the teacher's role evolve from that of a knowledge disseminator to

175



Alajdin Abazi, Acad. and Bekim Fetaji, PhD

that of a facilitator. The teacher is perceived as a co-learner rather than the
information giver.

Both of these aspects are important to ensure continuing professional
development of teacher candidates and novice teachers.

Conclusion

The proper addressing of the application of multilingual education in the
context of multicultural environment and issues and the path chosen as well
as solutions realized were in the framework of improving the overall e-
learning processes and overall learning quality in the University
teaching/learning process.

The success of the approach is evaluated as positive through current
students as well as alumni feedback and focus groups. The main difficulty
still remains the automatic conversion and translation of content
simultaneously as well as preparing the content, services, and the entire
documentation in the three official languages.

As an added benefit of this analyses and realized scenarios as solutions in
the discussed departments, the university has been able to create a seamless
wide e-learning support of multilingual and multicultural specifics by using
the experiences drawn from these analyses and experiences gained from
these courses.

The evidenced issues and solutions applied led to the following
outcomes:

Analysis led to a series of recommendations for changes to methods and
procedures currently employed in creating multilingual e-learning courses at
departmental level in the University framework.

This Analysis also led to the identification of specific activities as targets
for the application of technology of Angel LMS to address multilingual
issues and aspects.

Those involved in analyses and implementation, as well as managing the
realization of the proposed solutions, gained a substantial increase in
understanding of the overall goals of the process and attitudinal changes
occurred. A common understanding of the overall e-learning process and the
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role each participant played in its successful completion lead to increased
goal congruence.

The university has recognized the need to streamline its instructional
design process to ensure that courses delivered through e-learning in the
future would share findings from this analysis.
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The European Union Policy in field
on the Environment

Zoran Sapuric, PhD and Vullnet Zenki

Abstract

The European Union is a community with many common policies.
Besides the policies, the policy in field on the environment has very big
importance and according the Union legislation , it must be built in another
common policies. The modern European Union policy in field of the
environment is based on very high level of standards, what are become
higher and higher from year to year. The Union nowadays. is the world
leader in field on the environment. The common environmental policy of the
European Union is settled on many principles, such as the principle of
liability, principle of precautionary, preventive principle, polluter pay
principle, and principle of public participation. According general policy of
The European Union, based on the solidarity and cohesion between the
member states, The Union has visible results in implementation the high
level standards. There is strong willing in The Union to continue building
strong environmental policy.

Abstrakt

Unioni Evropian éshté njé komunitet me shumé politika t€ pérbashkéta.
Krahas politikave tjera, politika n€ fushén e ambientit jetésor ka njé réndési
t¢ madhe dhe duke u bazuar né legjislacionin e Unionit, ajo duhet q¢ té
ndértohet né politikat tjera t€ pérbashkéta. Politika bashkékohore e Unionit
Evropian n€ 1€min e ambientit jetésor bazohet né€ standarde t€ nivelit t€ larté,
té cilat jané rritur nga viti n€ vit. N€ ditén e sotme, Unioni éshté lider botéror
né 1€min€ e ambientit jetésor. Sot, politika e ambientit jetésor e Unionit
Evropian é&shté rregulluar nga shumé principe, si¢ &shté principi I
pérgjegjésis€, principi [ pérkujdesjes, principi [ preventimit, principi I
pagesé€s s€ ndotésit, si dhe principi I pjesmarjes publike. Sipas politikés sé
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pérgjithshme t€ Unionit Evropian, t€ bazuar né solidaritetin dhe kohezionin
ndérmjet vendeve anétare, Unioni ka rezulltate t€ dukshme né
implementimin e standardeve té nivelit té lart€. Né Union ekziston njé
vullnet I lart€ drejt vazhdimit t€ ndértimit té politikave té forta t&€ ambientit
jetésor.

Anctpakr

EBporicka YHuja mpeTcraByBa 3eIHHUIIA CO MHOTY 3CIHHYKH MOJUTHKH.
[okpaj apyruTe MOJUTUKH, OIUTHKATA BO 00JIACTAa HA KUBOTHATAa CpEANHA
UMa Cce IIOrojeMO 3Hadelke BOIl pPAaMKUTE Ha YHHMjaTa M COIJIACHO
JeTUCIIaTHBaTa Ha YHHWjaTa, WCTaTta Mopa jJa Owuiue BrpaZieHa BO JAPYTHUTE
nojautukd Ha YHujata. CoBpeMeHTa moiuThka Ha EBporickata YHuja BO
o0yacTa Ha XKMBOTHAaTa cpeluHa € 0a3upaHa Ha MHOTY BHCOKHM CTaHAApIH,
KOW O] TOAWHA BO TOAWHA CE Ce MOBHCOKH. JleHec, YHHWjaTa € muaep BO
CBETCKM pa3Mepu Bo oOjacTa >kMBOTHaTa cpeanHa. CoryiacHO, reHepajHTa
NOJWTUKAa Ha YHHWjara OasupaHa Ha COJNHIAPHOCT M KOXe3Wja IOMery
3eMjUTe WICHKH, YHHjaTa HMMa 3a0elNeXUTeNTHM  pe3ylaTaTd  BO
UMILIEMEHTAallMja Ha BICOKO HHMBO Ha cTaHIapAu Bo oBaa obnact.IlocTmon
BpcTa ompemida BO YHHjaTa 3a MPOAOJDKYBAamkE€ Ha Ipafehe Ha CHIIHA
MOJIMTHKA BO 00J1acTa Ha )KUBOTHA CPEIUHA.

Introduction

The European Union today is much more than association for free trade
agreement. Union now is consisting of 27 member states. The European
Union has common policy, strong common institutions, and law making
process of its own, what making Union a form of supranational union, where
the member states have a lot of restrictions of their sovereign rights. The
European Union has many spheres of common general policy, like in trade,
economy, foreign policy, agriculture, transport, health services, monetary
policy, security and defense, cooperation in sphere of judicial matters, and in
the last two decade, also in sphere of environment.
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The beginning of the Common
Environmental Policy

The Treaty of Rome, has no clear articles about the environment, even
the Treaty,' has provisions about improving the quality of human life. The
Rome Treaty in article 2, define Community with aims to established
common market, economy and monetary union, what means the aims of the
Union according Rome Treaty were basically in the field of the economy.
The Stockholm conference from 1972, organized from The United Nations,
as a first conference about human environment, has strong influence on the
beginning development of the global environmental policy and also in the
common Union environmental policy. The Conference of heads of Union
member state held in Paris in 1972, open the way to start to building
common environmental policy. The Conference gave the clear obligations
for The European Commission, to start making concrete measures for joint
action in the improving the quality and protection of the environment. The
Commission went to work and prepared wide - ranging action programs for
the reduction the pollution and for the management nature recourses. The
Commission underlined that The European Union institutions had more
capacity to built and create environmental measures, standards and action
plans, than the every separate member state.

Development the Common Environmental Policy

European Union Treaty was amended by Single European Act from
1986. The Single European Act was a key phase in the development of the
common environmental policy and activities in the field on the environment.
This Act underline the necessity for balanced and sustainable using the
natural resources, protection measures, balance between the economy and
environment, and implementation the environmental matters in all strategies,
plans and another documents of the common European policies. The Treaty
of Maastricht very precise defines the common environmental policy and
objectives of this policy like: preserving, protecting and improving the
quality of the environment, protection the human health, rationalizing the
utilization of the natural recourses, promoting measures at international level

See article 2,7,9 and 23 of Treaty of Rome
See Single European Act
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to deal with regional or world wide environmental problems.’ The Treaty
also introduced environmental considerations into overall framework of the
European Union economy policy, specifying sustainable development and
environment as one of the fundamental objectives of the Union.* The Treaty
of Maastricht made big change in decision making process and adopting
legislative in the field on the environment, involving co-decide procedure
into adopting the legislative between the European Council and the only one
directly elected institution un the Union- The European Parliament.” That
strongly increases the importance of the Union environmental policy.

Further development of the common environmental policy was made
with Treaty of Amsterdam adopted 1997, came into force in 1999. The
Amsterdam Treaty continued the development of European environmental
policy. The Treaty promote economy activities with a, high level, of
protection and improvement of the environment, with goals to protect human
health and condition of leaving. The Treaty also defines activities for all
European institution and underline importance for building common
environmental legislation.

Very big significant for the building and implementation the common
environmental policy coming from the Union environmental action
programs. Following the importance of protecting and improving the quality
of the environment, the European Commission was request from The
European Council, to draw up first an action program on the environment.
The First action program was for the period 1973-1977. Since that time the
European Community has produced six action programs. The Second was
for the 1977-1981, the third 1982-1986, the fourth 1987-1992, the fifth 1993
-2000, and the sixths for 2001-2010. The most significant are the fifth and
sixth mentioned programs.

The Fifth Environmental Action Program covered the period 1993-2000,
and to that extent, was differed from the previous programs, that covered a
seven year period. Entitled toward to sustainability, the Program did not
specifically concern itself with the protection of environmental such as
water, air, or land. The program concentrated on five key sectors of activity
which have significant impacts on the environment of the state: industry,
transport, energy, agriculture and tourism. The program recognize the
possible negative impacts from the transport, energy, industry, and the
agriculture to the environment and underline the needs for reducing
pollution from this sectors. The program also underline the importance of the

See article 174-175 Treaty of Maastricht
See article 2
See article 100 a
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quality of the environment for the development the tourism activities. The
Fifth program encouraging reduces the pollution from nitrates and
phosphates.

The Sixth environmental action program elements are set in environment
for a period 2001- 2010. The programs was named,, Our Future our Choice,,.
The Program focuses on the following priorities: climate change, nature and
bio-diversity, environment and health, sustainable use of natural resources
and sustainable management of waste. The main objectives have been set for
each priority area. In line of climate change and Kyoto Protocol
commitments, there is a target of an 8% reduction in greenhouse gases,
based on 1990 levels of the six main gases, during 2008-2012. The Program
also sets target for 10% noise reduction, to 2010 and 20% to 2020. Efforts
are made to protect and restore the functioning of natural systems and halt
the loss of biodiversity and protect the soil against erosion and pollution. In
the sector of energy there is ambitious goal to use, 25 percentage of total
energy, derived from renewable sources. As well as the priority areas, the
Action program detailed four approaches to be taken in regard to
environmental issues a related to: effective implementation and enforcement
of the environmental legislation with a aim to a common baseline for all
member states, integration of environmental concerns into other policy areas,
using wide range of instruments including legal instruments alongside fiscal
and educational measures, and stimulation the public participations and
another sectors such as business sector, nongovernmental sector, and other
social partners, like trade unions and professional associations, promoting
better cooperation and more accessible information’s in field on the
environment and transparency in decision making process in the
environmental matters.

The Present European Union Policy in Field
on the Environment

Nowadays, European Union is world leader in the building and
implementation of environmental policies and legislations. The Union policy
in field on the environment is based on the high level of environmental
standards for all medias, soil, land and air, and all sectors on the
environment, like waste management sector, protection nature sector,
forestry sector, protections from noise sector, sector for modified
organisms, sector for management with chemicals, climate change sector
and industrial pollution sector. The European Union has common policy in
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front of the international community and in participation in international
conferences and international conventions in field on the environment. That
common policy makes Union much stronger in the international cooperation,
with stronger position with 27 votes. Before all important conferences in
field on the environment, the Union member states have intensive common
consultations and built common attitudes and directions for the further
activities. In building common policy have participation a number of the
European institutions. The common policy results with common
environmental legislation, where also the Union is the world leader in
making and implementation of this legislation. The whole environmental
policy has contribution for stronger cohesion of the Union.

One of the key elements of the successful common environmental policy
in the environment is common financing the environmental activities. The
Union creates financial instrument for the environment,, such as,, LIFE,,
program, which aimed to promote to develop, and implementations the
environmental policy and legislation by financing priority projects in the
Union, such as the,, Natura,, 2000 network,,. The financial instruments
provide technical assistance to the associated states in Central and Eastern
Europe, as well as states in the Mediterranean region and in Baltic coastal
areas.’ It provides financial support for preparatory measures, public
awareness campaigns, and institutional capacity building technical assistance
and measures necessary for protection natural habitats and species. In
addition to LIFE, Union support through the Structural Funds and Cohesion
funds facilitates the realization of common environmental projects in the
poorest member states and in the poorest region from the member states.
Furthermore the FEuropean Union grants financial support to
nongovernmental organizations active in the projects for improving the
quality and environmental protection, with goals to help and support them to
contribute to the building and development and implementation the Union
policy and legislation in sphere of the environment in different parts of
Europe. The Unions financial instruments resulted with rapid development
the Europe Union common environmental policy and development the
common legislations and with implementation high level environmental
standards in member states, which are on deferent level of economic
development and deferent level of tradition in the field on the environment,
(especially after enlargement of the Union in 2004 and 2007), and also in
supporting the non member states.

There are a lot of reasons for development and building the common
European Union policy. One of the most important reasons for this common

®  Regulation 1973/92 and Regulation 1655/2000
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policy is that many environmental problems, such as long-range air pollution
and pollution of the rivers, sees and oceans, can not be resolved in national
context, because of the trans - boundary effects. That makes the
environmental problems common, and global. Secondly, the European
institutions are better placed than member states institutions and the
European institutions have larger capacity than the states. That is specially
case with long-term policy and measures. The member states are often
occupied with short term measures and problems. Normally it is better
concentration of the human and financial recourses in the Union institutions
than in the institutions of the member states. Thirdly, European
environmental regulations affect the competitive of companies and industries
and can have strong influence on the working of European market. If one
states passes sting tent national regulation competing industrial sectors, on
its territory to dispose of industrial waste in environmental friendly manner
and adopt the license system for integral prevent pollution system, while the
other states do not, the companies from the first state will be disinvested. It
could distort the common market. Therefore it is necessary the same rules to
be imposed on all Union producers. The same case is with the whole Union.
If the European Union member states implement high level of the protection
the environment and high level for license for the industrial sectors, the non
member states, could have been in privilege position in the way of lees costs
for the productions the products. The Union could reduce the trade regime
from the third states, for not environmental friendly products. Lastly the
Union developed common policy in many other spheres, and it is normal,
that also in sphere on the environment they should develop common policy
with common activities and common standards, and common legislation.
Common environmental problems need common activities and common
environmental solutions.

Basic Principles of the Union Environmental Policy

The common environmental policy of the Union is based on many
principles. The main of them are principle of:

liability,
principle of precautionary,
preventive principle,

polluter pay principle, and
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principle of public participation.

The principle of environmental liability regards to prevention and
remedying of environmental damage, including transboundary damage. The
environmental liability, concerning the liability for the environmental
damages from many subjects involved in the issues in field on the
environment.” Liability means responsibility from the states authorities, local
authorities, factories and other companies, and associations and individuals
who are responsible for the environmental damage. The subject responsible
for the environmental damage is obliged to make remediation and pay for
the damage. The liability is equal for the legal subjects, such as companies
and the individuals, for example the managers of the factories. The liability
is not only for the managers, it consider also liability for another
individuals responsible for the damage involved in the process from the
installations in the factories. In the last decade the protection of the
environment through criminal law and criminal penalties, for the subject
responsible for the environmental damage is becoming stronger and
stronger. The criminal penalties also may be accompanied with other
measures, such as disqualifying a person who has damaged the environment,
from working on some position to managing or directing a company or some
association.

The principle of precautionary, means that all subject involved in process,
potentially  could have negative consequences for he environment are
obliged to take into account and predict all potentional environmental risks,
and eliminate the risks or where it is not possible to minimize the risks as
much as possible. Also when a high level of risks existed, the principle
underline temporary or permanently forbidden and stops with the activities,
for example stop the production in one factory or one part of the factory.
Also precautionary principle is related with planning the activities for the
potentional risks and planning activates in case of some damages on the
environment.

The principle of prevention is closely related with the above mentioned
principle. That means preventive approach taking account the human
activities and their consequences for the environment in whole, and acting
the proactive policy with aim to prevent the hazardous consequences. This
principle is detailed in the Union policies and legislation in details,
especially in the Directive on Environmental Impact Assessment.® The
principle provides that the promoter of the projects for each impact

Directive for environmental liability 2004/35
Directive 2003/35

186



SEEU Review Volume 4, No. 2, 2008

assessment, has to supply detailed information’s and figures on possible
consequences for the air, water, soil, noise, waste, biodiversity such as
plants, wild animals, and their habits etc. The principle of prevention is also
related with eco-labeling, what gives the opportunity, that consumers have to
have information for,, environmentally friendly,, products with the precise
declaration and label about the clean products.

The polluter pay principle means that the costs spent in the combating
pollutions are on charge to the polluters and polluting industry. The costs
include all costs for the prevention, reducing and eliminating the pollution
consequences. Polluter must pay also for the activities and measures
necessary to combat pollution, such as investments in the installations,
equipment and technologies for reducing and elimination the pollution.
Polluters should bear also the costs for inspection, monitoring, taking and
analyzing the samples from the competence authorities and institutions.
Further, polluters should bear the costs for self monitoring and
implementation the best available technologies and techniques. The aim of
the principle is to encourage the polluters to eliminate pollution, or reduce as
much as possible. The principle resulted with eco taxes as obligation for all
kinds of polluters. The eco-taxes are deeply rooted in the Union fiscal
policy, and fiscal policies member states, and the eco taxes are significant
recourse for financing preventive measures and financing, ,.clean,,
technologies and investments in the new environmental projects. The basic
purpose of the eco-taxes is not to transfer the costs arising from combating
the pollution, to the consumers. The core of the environmental taxes is to
force paying the environmental costs, from the profit of the industrial sector.
However the eco taxed affected the expenditure of the production, but also
they created many benefits for the industrial sectors such as improvement the
technologies and improve the quality of the products.

The principle of public participation means that the citizens and their
associations such as, non-governmental organizations, have right for active
participation in the decision making process in field on the environment.
They also have right to ask for information’s about environment and
receive all the information about environmental issues from the state, local
and regional authorities and industrial sectors — known as ,the right to
know,,

There are more other principles which are base of the European Union
common environmental policy, but in this occasion we have no sufficient
space to elaborate the other principles. All the principle deeply defines the
common Union policy, and they have deep ethic elements, because they
have aim to protect the people and their health and protect the environment
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and preserve for the future generations, involving the intergeneration’s
responsibility, which is one of the core basic elements of policy of
sustainable development.

The common European Union environmental policy is amended with The
European Union Sustainable development strategy, proposed by The
European Commission and approved by The European Council, on the
meeting hold in Goteborg in June 2001. This strategy is based on: common
coordinated development policies addressing the economic, social, culture
education and environmental elements of sustainability and having the
sustainable development as on of the main element of the common
environmental policy. The strategy contains the main objectives to limit
climate change, increase the renewable sources of energy, protect the human
health, sustainable management of the nature, improve the environmental
conditions in transport and land use management.” From Goteborg summit,
on every European Council summit, the issues related to the environment
and sustainable development, are on the topic on the summits agenda. In
June 2006 The European Council approved amendments on The European
Union Sustainable development strategy. ' The overall aim of the renewed
Union Sustainable development strategy is to identify and develop actions to
enable Union to achieve continuous improve the quality of life, both for
current and future generations, through the creation of sustainable
communities able to manage and use recourses efficiently and to tap the
ecological and social innovation potential of the economy, ensuring
prosperity, environmental protection and social cohesion.

The European Union Institutions
with Competence in field on the Environment

The main role in building, development and implementation the common
policy has the wide range of European Union institutions: European Council,
European Parliament, European Commission, and the general directorates in
the Commission, especially Directorate general for the environment, the EU
Committee of the regions, Economic and Social Council, the European
Environmental Agency etc. As we mentioned above the institution in the
Union have big capacity to do their tasks in the environmental matters. The
European institutions are also responsible for making and adopted the

Y COM 2001/264
' Decision of The Council of European Union 15/16 June 2006
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legislation in field on the environment, where are implemented the common
policy. Although since The Maastricht treaty the Parliament coo-decide in
decision making process and adopting the legislation in field on the
environment, with the Council.

The Council of the European Union is made by the 27 representatives
from the member states. The Council is consisting of the heads of the
member states. According the European Union Treaty, the Council meets at
least twice a year. The Council debate in the last period on every meeting
about the issues of the environment, which shows the importance of the
environmental policy for the Union. The Council revue the reports from
Commission and the other institutions and rule the European environmental
policy in general. Also as it is mentioned, the Council adopted the
environmental legislation together with the European Parliament. The
Council adopted the measures and activities in the field of the environment
and gives instructions to the European institutions how to enforce the
common environmental policy. Each member state takes over the presidency
of the Council, for a period of six months on a rotating base. Beside the
European Council, also it is important the role of the Council of the
ministers responsible for the environment in the 27 member states. The
Council of ministers also reviews the common legislation and measures and
gives proposals to the European Council, and also sometime act according
the authorization in the name of the European Council. The Council of
Ministries also meet at lest twice a year and has the same way of presidency
like in case of the European Council.

The Parliament besides adopting legislation, (where in field of the
environment the directives are the most important part of legislative), in co
decide procedure with the Council, adopted the reports about the
environmental issues form the FEuropean Commission and the European
Environmental Agency and the other institutions and the parliamentarians
commissions. Also the Parliament adopt the ,,soft law,, legislation, such as
recommendations, conclusions, opinions, declarations, resolutions and
conclusions. The parliament works on the plenary sessions and on the
sessions of the committees. In the Parliament acts the Committee for the
health and environment consist of 50 representatives, and it is big
importance of this Committee in the European environmental issues? The
Parliament also conducts it plenary sessions with question time, where the
members of the Parliament require Commissioners, to answer parliamentary
questions related to the environmental issues. The Commissioners answer
either verbally on the plenary sessions, or in writing. This is the way of
controlling the Commission from the Parliament. Concerning the co decide
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procedure if the proposed environmental legislation does not pass in the
Parliament, in this case the Parliament and the Council formed the common
special commission, from equal members from the Council and Parliament,
which job is to find common solutions for further procedure in adopting the
legislation..

The European Commission also has very important role in making
common environmental policy .Commission is divided into series of the
departments- directorates general, (DG, s). The directorates are headed by
Director General, and every Director is responsible to the Commissioner,
member of The Commission. Every Director of DG is responsible for
specific area, such as environment. The Environmental General Directorates
is one of the 36 Directorates in the structure of the Commission and has 640
staffs. The headquarter of the Environmental general directorate is in
Brussels. The most important task of Environmental Directorate is to initiate
and define common environmental policy and legislation and reviewing the
practical process of implementation the measures and activities fro the
Union in whole and in the member states. Regarding the issues of the policy
and legislation in area of energy efficiency and development the policy of
renewable energy very important is the position and activities of the
Directorate General for transport and energy.

The role, functions and competences of the Commission basically are laid
in The European Union Treaty."' The Commission is elected by the
European Council and European Parliament, on the proposals coming from
the member states. The Commission has 27 members, one from each
member states. One of them 1is the President of the Commission, and the rest
26 are Commissioners, responsible for some specific spheres. In the
Commission existed separate Commissioner who is reasonable for the
environment. The Commission also, acts in the capacity of executive and
plays a key role in the process of formation the European Union
environmental policy and legislation. The Commission has the important
function in the enforcement the common policy and legislation. The
Commission has the right to bring the member states before The European
Court of Justice, when they do not implement the common environmental
policy, legislation and the common environmental standards, or in case when
the member states do not act according the common environmental
standards. The Commission is empowered to observe the process of the
implementation the common environmental policy and legislation, and gives
reports to the European Council and European Parliament, about the process
and situation in separate environmental sectors and environmental situation

" Seeart. 211 of The European Union Treaty
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in general. The reports could be on annually, semiannually or for two years
period, but also on some urgent reasons shorter. From mentioned reasons the
Commission has the attribute of the,, guardian,, of the common policies and
common legislative.

The Commission is responsible for proposing and initiating the
environmental legislation. Also the Council and the Parliament have
competence to initiate the legislation, or request the Commission to propose
the suggested legislative act. When we are speaking about environmental
legislation, just shortly in this article, we will mention that the most
important role have regulations, directives, decisions, recommendations,
declarations, resolutions etc. The regulations are directly enforceable in the
member states, while the directives should be transposed and implemented in
the national environmental legislation. The most important role and the most
often role in field of the environment have directives which. The directives
often have some flexible mechanisms for the implementation from the
member states. The directives are addressed to the states, while the decisions
could be addressed beside the states, to the companies or other associations.
It is important to mention that in case, if some part of the legislative of the
member state is not according the common legislation, then according the
principle of the supremacy of the European Union legislation, the priority
has the Union law.

Beside the above mention European Union institutions, in process of
building and implementation the common environmental policy, also it is
important the role of the other institutions, such as Committee of Regions,
Economic Social Council and The European Environmental Agency. The
headquarters of the Committee of Regions and Economic Social Council are
in Brussels, while the European Environmental Agency is placed in
Copenhagen. In the process of formulation the common policy and
legislation, since Maastricht Treaty, it is obligatory for the Commission, to
ask for the opinions from Committee of Regions and Economic Social
Council. The opinions are not binding the Commission and the other
institutions, but the Commission considers very seriously the opinions. In
practice, about 70 percentages of the opinions are implemented in the
common legislation. The main acting area of the European Environmental
Agency is environmental data collection, analyzing dissemination of the
information’s from the states and trends of the European environmental
level. The Agency established common European network and give support
to the member states and other non member states. The Agency also sets the
reports for the other Union institutions, which have competences in field of
the environment.
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Conclusion

Even there are some problems in decision making process and
implementation the common environmental policy, European Union strongly
continues the process of the development the common environmental
policies and high level of environmental standards. The problems mostly
arising from different level of capacities and development of the member
states, but the Union is based on the principle of the solidarity and cohesion,
what helps to Union to have significant results in improving and protection
the environment. Beside above mention there are following more activities
necessary for the stronger cohesion of the European Union environmental
policy such as:

Further update and development the environmental standards ;
Development financial mechanisms in order to stronger support the
environmental projects in the member states, specially in the new
member states;

Support the efforts of the states such as Republic of Macedonia to
fulfill European Union standards in field on the environment;
Capacity building of the institutions with the competence in field on
the environment in the member states and also in the states
aspirating to become fulfill member states.

Permanent refreshment the Union strategy for sustainable
development;

Following up the process of implementation the European Union
policy in field on the environment from the member states.

The Republic of Macedonia as a state with candidate status to approach
the European Union has also obligations to implement parts of the common
union policy in field in the environment. Macedonia received Union
financial support for implementation the Union environmental policy in the
period from 1998 up to now through the programs: PHARE, CARDS, 2002
CARDS, 2003 CARDS, 2004 CARDS, 2005, INEREG, INTEREG
CADSES etc. For implementation mention European policy, Macedonia,
beside the finical donation support, mainly from The European Union, also
has to support environmental projects from own state budget. That’s the way
for quicker implementation the Union environmental policy.
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The Economic Development against the
Natural Life of the Eel

Adhurime Dauti

Abstract

The human right to a better life and better living standards has been a
priority since the oldest civilizations. The humanity has and will continue the
struggle for a better life. However, not all the decisions made during this
struggle have been the right ones. For instance, around the 1960s, buildings
that brought energetic, economical and agricultural advantages were built in
Macedonia, on the flow of the Black Drin River. However, these acts have
harmed the ecological system of the Ohrid Lake and the Black Drin River.
As a result, since then it has been almost impossible for several specific
species to survive in the lake, particularly for the lake eel. Events which
brought great advantages to the everyday human life were extremely harmful
for the eel, making impossible its natural survival.

Abstrakt

E drejta pér jet€ mé t€ miré dhe standarde jetésore mé t€ mira ka qené
prioritet q€ nga civilizimet e mé hershme. Njerézimi ka dhe do té vazhdojé t&
luftojé pér jet€ mé t€ miré. Sidoqofté, jo té gjitha vendimet ¢ marra gjaté
késaj lufte kan€ qené té drejta. Pér shembull, né vitet *60-ta, u nd€rtuan
ndértesat q€ sollén pérparé€si energjetike, ekonomike dhe bujgésore né
Magedoni, né rrjedhén e lumit Drin i Zi. Mirépo, kéto akte kané démtuar
sistemin ekologjik té& ligenit t&¢ Ohrit dhe lumit Drin i Zi. Prej atéher€ &shté
gati se e pamundshme pér disa lloje t€ mbijetojné n€ ligen dhe vecanérisht
ngjala e ligenit. Ngjarjet, t€ cilat sollén pérparési t¢ médha pér jetén e
pérditshme njerézore, né ményré ekstreme ishin t€ démshme pér ngjalén,
duke e béré t€ pamundshme mbijetesén natyrore t€ saj.
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Qéllim i kétij punimi éshté gé té theksojé réndésiné e problemit dhe té
rrisé vetédijen e njerézve pér pjesén tjetér té botés jetésore. Konflikti
ndérmjet zhvillimit ekonomik dhe ekzistencés sé llojeve té botés shtazore
éshté ilustruar me shembullin e ngjalés sé ligenit té Ohrit, por probleme
dhe sfida té ngjashme mund té gjenden né mé shumé vende té botés.

AncTpakr

YoBeKkoBOTO TPaBo 3a MOA00ap KUBOT U MOAOOPH KUBOTHU CTAHIAPIN €
NPUOPHUTET YIITE O HAjCTapHuTe NUBUIHM3AUK. YOBEITBOTO ce Oopelie U Ke
NPOJIOJDKU Aa ce 0opH 3a moxodap KMBOT . BUilo Kako, cuTe OANyKH Kou Oea
JIOHECEHW BO TEKOT Ha oBaa 6opbOa He Oea BUCcTHHCKHUTE . Ha mpumep, okomy
60TuTe rogUHU 00jEKTH KOM HOCEa CHEPIreTCKU, CKOHOMCKHU M 3€M]jOICIICKU
npeaHoctyd Oea rpageHu Bo MakenoHuja 1o TeKoT Ha pekata Llpau dpum.
buno kako oBHWe [ejCTBHja My HAIITETHja HA EKOJIOIIKHOT CHUCTEM Ha
Oxpunckoro e3epo u pekara Lpau J[pum. Kako pesymnarar Ha Toa, oTTOoTant
€ HEBO3MOKHO 32 HEKOJIKY CIelM(UYHN BUJOBU J1a IPEKUBEAT BO €3€POTO,
0cOOGHO TOa ce OJHecyBa 3a e3epckara jaryia.Hacranwre koum Ha
YOBCKOBHUOT XHUBOT MY JJOHECOA MHOTY NPCIHOCTU Oea MHOT'Y IOTCTHHU 3a
jarysara, OHeBO3MOKyBajKH TO HEJ3MHOTO MIPHUPOHO MIPEKUBYBAME.

IlenTa Ha OBOj ecej € Ma ce UCTAaKHE BaXKHOCTA Ha OBOj MPOOJIeM U J1a ce
3roJIeMH CBecTa  Kaj IyreTo 3a  OCTaHAaTHOT JeNl OJ JKUBHOT CBET.
KoHpaukToT noMery eKOHOMCKHOT Pa3Boj M OTICTOjYBamHETO HA IPUPOTHUTE
JKMBH BUJIOBH € WJIYCTPHPAHO CO MPUMEPOT co jarynara oj OXpHICKOTO
€3epo HO MpoOJIeMH CIIMYHHA Ha OBOj MOXKAT J]a CE HajIaT BO MHOTY JCIIOBU
0]l CBETOT.

Introduction

The first impression one gets from the look on the Ohrid Lake is
unforgettable. One could think it is a part of the sea, or maybe a detachment
from the ocean thrown in the middle of the mountains which surround it.

The Ohrid Lake, which is the oldest lake in Europe, was created during a
tectonic earth displacement which happened 3.5 million years ago in the
Balkans, around the current Macedonian-Albanian border. The lake can be
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called the sweet sea of Macedonia not only because of its warm blue colour,
but also because of its size. The Ohrid Lake is on the list of large lakes,
together with the Geneva Lake, the Boden Lake, etc. It is undoubtedly the
largest and the deepest in Europe. The lake has a surface of 358.2 km?, a
length of 30.8 km, and a maximum width of 14.8 km, whereas the length of
its coast is 87.5 km. On its area, the Ohrid Lake meets 40 rivers, 23 from the
territory of Albania and 17 from the territory of Macedonia.

Primeval plants and animals which are rare and can not be found in any
other place in the world grow and live in this lake. The importance of the
lake was particularly emphasized when it was declared a World Heritage site
by UNESCO in 1979.

The Ohrid Lake is characterized with a unique ecological system, rich in
variety of endemic species and vegetal and animal relicts. What is special
about this lake is a result of its geographical isolation and old geologic age, a
characteristic of only a few other lakes in the world, such as the Lake Baikal,
the Caspian Lake, etc. The pool of the Ohrid Lake is characterized with a
rich biodiversity and several types of plants that are endemic for the Balkan
Peninsula.

A broken ecological system

Even though the Ohrid Lake is declared a World Heritage site by
UNESCO, it is not completely protected from human activities. The pool of
the Black Drin River, with its roots and flowing waters, has been a place
with a huge hydro-energetic potential since the former Yugoslavia, and it
was among the first ones to be used as an energetic capacity.

From the point of view of energetics, the Black Drin River has a huge
importance because of its natural accumulation, which is seen at the start of
its flow. The Black Drin River flows out of Lake Ohrid in Struga. After 47
kilometres it crosses the border to Albania, west of Debar. There are several
rivers which flow in it, with the biggest ones being Sateska River and Radika
River, as well as a few smaller, less important ones.

As a result of the analyses made in 1952 on the capacity of the waters of
Black Drin River and of Ohrid Lake, it was decided that the capacity of these
waters should be used on two levels. Those two levels are: the Hydro Power
Plant “Globocica”, located 25 kilometres away from the Ohrid Lake pool,
and the Hydro Power Plant “Shpilje”, the dam of which is located on the
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Macedonian-Albanian border. Simultaneously with the solving of the
energetic problem, other problems on the Black Drin River were solved as
well. The most important of them were the flooding waters in the Struga
region and the excess waters in the agricultural fields.

The Ohrid Lake had several advantages from the point of view of
energetics. The opportunity to utilize these advantages was real and
appealing from the energetic and economical points of view and plans to
invest in the building of the two hydro power plants (HPP) were approved in
1958. During the 1960s, when the region aroun Ohrid Lake was in the
beginning of its urbanization, it was very easy to plan and build the
hydropower plants. The advantages of building the HPPs, the approval of the
technical concepts, the drying of the Struga valley and the utilization of the
Black Drin’s waters made the decision easier. The failure to use this
opportunity would have meant a delay of the urbanization of the lake’s pool.
At that time, this would have been irrational, especially from the point of
view of the economic and energetic potential which afterwards brought
economic and social development to the region.

However, another problem appeared thereinafter, different from the
problem of improving the living standard of the people - the problem of the
eel of the Ohrid Lake, which is still not resolved. At the beginning it was
obvious that these hydropower plants would introduce improvement of
living standards, but later they created a huge worsening of the living
conditions of the eel. A few years after the first hydropower plant, the
second one was built as well. Now, not only did this create a problem for the
eel to survive, but it also destroyed the natural path that the eel followed. In
addition, the eel was faced not only with the two hydro power plants in
Macedonia, but two other plants were built in Albania as well.

Since only the female eel lives in Ohrid Lake, it has to make a journey to
the Sargasso Sea in order to breed, which is why this journey is called “the
journey to marriage”. The dams that were built on the Black Drin River flow
stopped the natural path of the eel’s breeding, also known as “the journey to
rebirth and death”. Eels start this famous journey during early spring or
during autumn. Eel’s body experiences a metamorphosis just before this
journey. During this period, eel’s body has a light silver colour and at the
moment of departure its back turns into dark green, almost olive, whereas at
the end it turns into glowing black, but it remains silver on the abdominal
side. During this journey, eel’s eyes grow to double their normal size.
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The eel has to be mature in order to start this journey, and it normally
needs to reach the age of 7 to 10. When it reaches this age, it experiences a
breeding stimulation. During this period, the eel consumes more food so that
it can have strength to face the journey. When the conditions are fulfilled,
eels start their journey. It is believed that they wait for the rainy season
because along their journey they have to pass on land as well. During the
rainy season, the rain wets the land and makes it easier for eels to travel.
Eels’ journey takes 2 to 3 years and they pass a distance of 6 to 7 thousand
kilometres. Near the Sargasso Sea they wait for the male eels. After the
breeding moment, the female eel dies immediately, and this is why it is said
that the eels take their journey to death. From the Sargasso Sea all the young
eels, both male and female, depart towards sweet waters, and they are
separated only after they reach them.

Even though their natural path is blocked, when they reach maturity, eels
still take off to their “journey to marriage”. A trap is built in Struga, so that
they do not end up grinded on the dam’s turbines. However, even though
they are saved from grinding, eels still find their death in the trap, by ending
up in the market and then on the dining tables.

Possible solutions

The story of the Ohrid Lake eel is one of the best examples of the
negative influence of the people on the environment. Since the first steps of
the project of the hydro power plants, it was obvious that the dams would
have a negative influence on eels’ migration, and it was even thought of
building a side course through which eels could pass, which would also
enable eels’ fishing. However, building a side course was at that time judged
to be unfeasible because such a building would cost much more than the
profit people would have from eel fishing. Still, due to the consequences for
the living world, the investor was obliged by law to populate the lake with
the living species that characterize it. This is even more important when one
takes into account the fact that eels consume everything that is dead or ill in
the lake, so in a way they are a regenerator of the lake. Therefore, every
year, authorities make sure the investor provides funds to supply and
transport the eels and to populate the lake with them.

Only the artificial breeding has remained as an option to save the eel. The
Ohrid Lake is the only lake in Europe that breeds eels in this form. The
enrichment of the lake with eels has started during the 1960s, that is when
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the hydro power plants were built and the natural way of breeding at the
Sargasso Sea and the way back to the Ohrid Lake was blocked. Since the
Electro Power Company is obliged to provide the lake with young eels, it
brings them to Struga and then takes them to the nearby village of Shum,
where they are put in a pool and kept in quarantine for one month. A month
later, eels are released into the Ohrid Lake. The last time this happened was
in July 2008, after a pause of three years.

“The journey to marriage” presents a unique natural phenomenon in the
world. According to some scientists, this path can be brought back to life if
artificial side courses filled with water are built, so that eels could make their
journey through them. This is believed to be one of the best ways to bring
back the biological balance to the Ohrid Lake. Some scientists search for
other solutions as well, and they criticize the state of the lake, even saying
that people have turned it into an aquarium.

One of the most famous solutions proposed is the project of Prof. Ph. D.
Misho Hristovski, who offered a project that would solve the Ohrid Lake
eel’s problem. This project was awarded from the European Henry Ford
Foundation, in a competition of almost 3.000 projects. It foresees a solution
for the problem and a revival of the natural way of breeding for the eels.
This is a long-term project, which has an international dimension as well.
What makes it even more attractive is that it is economically justified, so that
the living standard of the people would not suffer.

Conclusion

The struggle of humanity to improve its living standards sometimes
appears to have crossed the limits. In the search for economic prosperity,
often an entire ecosystem is damaged and even destroyed. The case of the
Ohrid Lake eel is only one of the many examples in the world where the
right to economic well-being and higher quality of human life has overtaken
the quality of life of other species and the biodiversity.

Even though a lot of damage has been done, there are still chances to save
the Ohrid Lake eel by reviving its natural cycle of life. If some of the
proposed projects are carried out and they are successful, we can avoid the
prospect of the eel dying out and having the opportunity to see it only
displayed in a museum.
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ME RASTIN E 130 VJETORIT TE LIDHJES SE PRIZRENIT

Lidhja e Prizrenit né veprén “Lahuta e
malcis” té Gjergj Fishtés

Vebi Bexheti, PhD

Lidhja e Prizrenit, ngjarja mé e réndésishme né historiné toné kombétare, qé
bashké me Kuvendin e Lezhés jané pérpjekjet mé té médha pér njé shtet real shqiptar,
ngjau 34 vjet para shpalljes sé pavarsisé sé Shqipérisé sé sotme dhe 130 para shpalljes
sé shtetit té dyté shqiptar, Republikés sé Kosovés

Shkrepi dielli buzés s’Cukalit,

Eja e t’kéndojm, oj Zana e malit,

Eja e t’kéndojm mé Lahuté t’Malcis,

Si atd Krenét e Shqyptaris

N¢ Prizrend na jané bashkue,

Shqyptarin se si m’ e pshtue

(Lahuta e Malcis, Prishting, 1997, kénga IX, fq.141)

Abstract

“The Highland Lute” is the most famous literary work by which Gjergj
Fishta is identified; moreover it was prevented for fifty years. Many
important Albanian historical events are presented in this literary work, such
as The League of Prizren of the year 1878.

The League of Prizren, the most important event in Albanian history,
along with Lezha’s Convention, are two major efforts given for one real
Albanian state 34 years ago; before the Albanian Declaration of
Independence and 130 years before the announcement of the Republic of
Kosovo. In the lines dedicated to this event, Gjergj Fishta speaks with the
language of Zana from Mountain Sharra and about the White Ora of
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Albania. While the “Albanian Association” had started with the work in
Prizren, Albanian Ora, who was resting in the top of Mountain Loboten,
called Zana to sing with the lute for the fate of Albania. This resembles to
those men who were gathered in Prizen to decide for the future of the
Albanians and to release their own land from the Slav Occupiers.

Albanian Ora with her song addressed to Zana tells her about the invasion
of the Plava and Gucine, then later on Shkodra and Malsia e Madhe till river
Drin. When Zana from Sharra understood the message, flying went to her in
order to have a discussion regarding those men gathered in Prizren. Zana
thought that they were the heroes of “Iliad” whereas Ora told that they are
neither Dragons nor Katallajs but they are Albanian depicted men, gathered
to oath one another, in order to dismiss the Serb-Montenegrin invading
forces.

Many historical characters of the League of Prizren are mentioned in this
literary work leaded by the ideologist Abdyl Frasheri. Apart from the heroes
of this event, who were ready to die for their land, Gjergj Fishta also
mentions figures of our glorious history such as Leka the Great and
Skenderbeg.

Dramatics of life and the struggle for liberty described in the whole song
is based in one historical event, which includes mythological creatures
associated with supernatural abilities, makes this piece of work similar to
“Iliad” of Homer..

Abstrakt

“Lahuta e Malcis” éshté vepra mé e njohur me t€ cilén edhe identifikohet
Gjergj fishta, q€ ishte i ndaluar pér pesédhjeté vjet. Né kété vepér pérfshihen
shumé ngjarje t€ njohura t€ historis€ s€ shqiptaréve, si¢ €shté edhe ajo e
Lidhjes sé Prizrenit, e vitit 1878.

Lidhja e Prizrenit, ngjarja mé e réndésishme e historisé shqiptare, qé
bashké me Kuvendin e Lezhés, jan€ pérpjekjet mé t€ médha pér nj€ shtet real
shqiptar, ngjau 34 vjet para shpalljes sé pavarsisé sé€ Shqipéris€ s€ sotme dhe
130 vjet para shpalljes sé Republikés s€¢ Kosovés. Né kéngén e posagme qé i
kushtohet késaj ngjarjeje, Gjergj Fishta flet me gjuhén e Zanés sé Sharrit dhe
Orés s€ bardhé t€ Shqipéris€. Né momentin kur “L:idhja shqiptare” i kishte
filluar punét né Prizren, Ora e Shqipéris€, qé ishte duke pushuar né majén e
Lubotenit, e thérret Zanén g€ t€ kéndojn€ me lahuté pér fatin e Shqipérisé,
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ashtu si ata burra g€ jané mbledhé né Prizren pér té kuvenduar pér
ardhmériné e shqiptar€ve dhe ¢lirimin e tokave t€ veta nga pushtuesit sllavé.

Ora e Shqipéris€ né€ kéngén e vet q¢ ia drejton Zanés, i tregon asaj se si
forcat malaziase me ushtrin€ e tyre duan ta pushtojné Plavén e Gucing, e mé
pastaj edhe Shkodrén e Mal€siné e madhe, deri né lumin Drin. Kur Zana e
Sharrit e kuptoi porosiné, fluturimthi shkoi te ajo pér t& biseduar pér ata
burra g€ jan€ mbledh€ n€ Prizren. Zana mendonte se ata jané heronjté e
“Iliadés”, ndérsa Ora i tregoi se ata nuk jané as Dragoj, as Katallaj, por jané
burrat e zgjedhur t€ shqiptaris€, q€ jané tubuar pér t’i dhénén besé€ njéritjetrit
qé t’1 largojné forcat pushtuese serbo-malaziase.

Né vepér pérmenden shumé personazhé historiké t€ Lidhjes sé Prizrenit,
té udhéhequr nga ideologu Abdyl Frashéri. Krahas trimave té késaj ngjarjeje,
gé pér trojet e veta jané né gjendje ta japin edhe jetén, Gergj Fishta i
pérmend edhe figurat tjera t€ historis€ soné t€ lavdishme si¢ jané: Leka i
madh dhe Skenderbeu.

Dramatika e jetés dhe e luftés pér liri, g€ e pé€rshkon fund e krye kété
kéngé qé bazohet né njé ngjarje historike, ku béjné pjesé edhe geniet
mitologjike, ké&saj i mveshin edhe veti mbinatyrore, € b&jné até t€ ngjashme
me “Iliadén” e Homerit.

Anctpakr

“Jlaxyra ¢ Mammc” e Hajmo3HaToTo Aen0 Ha 1. ®ummra co Koe ce
uaeHTU(UKYBaIIe W caMHOT aBTop. Bo oBa jgemo ce omdakaar MHOry
MO3HATH HACTaHW Of aj0aHCKaTa WCTOpHja, Mely kom € u Ilpu3peHckara
mura ox 1878 roxguna.

Ilpuspenckata nura npeTcTaByBa HAjIO3HAT HAacTaH oJ ajnbaHckara
UCTOpHja, KOj 3aeqHO co JIeKaHCKMOT coOup MpeTcTaByBaaT HajroJIeMU
Halopyu 3a COo3JlaBamkbe Ha elHa peainHa ajnbaHCKa OpkaBa. 10j HacTaH ce
CJIy4WJI TPUECET U YETHPH TOIMHM IIpe]] 00jaByBame Ha JACHEIIHA HE3aBUCHA
AnbaHuja, ¥ CTO M TpHEceT TOIMHM Tpex He3aBHCHOcTa Ha PemyOmmka
KocoBo. Bo mocebHata mecHa Koja € HOCBETGHAa HA OBOj HacTaH, Iepr
®umira 300pyBa co jasukoT Ha camoBuinTe ox Lllapa u benata camoBmiia Ha
Anbanuja xoja ce ogmaparnie Bo bpraata Ha Jbyboten. benara camoBuna Ha
AnbGanuja ja moBukyBa [llapckara camoBwiIa Ja 70jae JAa Ieat 3aeiHo, CO
rycnd 3a cynOuHata Ha AnbOaHuja, WACHTHYHO KAaKO M MaXKUTE KOU Ce
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cobpaa Bo Ilpu3peH na ce jqoroBapaaT 3a WJIHWHATA Ha AJIOAHIIUTE W 3a
0c71000/1yBam-ETO HA HUBHATA 3€Mja O] CPIICKO-IIPHOTOCKHTE OKYTATOPH.

Bbenmara camoBmiia Ha AnbaHuja BO CBOjaTa IecHa Meejku U ce oOpaka Ha
[lapckaTa camoBMIIa M pacKkakyBa KaKO BOJCKHUTE Ha LPHOTOPCKUTE CHIIH
cakaar Aa ru okynupaaT [lnaBa m I'ynuja a momouna u Ckanap, A0 pekaTa
Hpum. Kora Illapckara camoBmia ja pa3dpa mopakara JIeTajKum OTHIE na
pasroBaraaT, Kako IITO pasroBapaaT coOpaHute nyfe Bo [Ipu3peH, 3a Kou
MapckaTa camoBma MucielIe aeka ce Tue Xepoute ox Unujana, Ho benata
caMoBHIIa MM pede jeka The He ce [lparom Huty Karamaum, Tyky ce
HajTIO3HATHUTE MaKH Ha aT0aHCKHOT CBET, KOM ce coOpalie Aa JaBaat eeH Ha
IryT 300p Aa ce 0ca0004aT O OKYMAIMCKUTE CHIIH.

Bo gmemoto ce crmoMeHyBaaT MHOTY HWCTOPHCKHM JIMYHOCTH Ha
IMpuspeHckara jura BoJeHU ox uaeosnorotr Aoayn @pamiep. [TapanenHo co
THE jyHAIM KOM 3a HHMBHATA 3eMja ce TOJATOTBEHM 1a Ce KPTByBaaT, I'epf
@dumita crioMeHyBa U JAPYTH IOJEMHU JIMYHOCTH KaKO HITO ce AJekcaHaap
Benuku u Cxenaepoer.

[pamatukata Ha >XMBOTOT IpETCTaBeHa BO JeJoTo U Oopbara 3a
ocir060yBamke Koja ce 0a3upa Ha UCTOPUCKUATE HACTAHM, KaJle yUECTBYyBaaT
¥ MUTOJIOIIKUTE JIMYHOCTH, OBA JIEJO T'O KapaKTepH3HpaaT cO HATYOBEUKH
TM0jaBH, TO TPaBaT CIMYHO Kako XomepoBara “Unmjana”.

Introduction

Gjergj Fishta né veprén e vet€ madhéshtore “Lahuta e Malcis”, krahas
ngjarjeve tjera té historis€ shqiptare, i kéndon edhe ngjarjes mé t& njohur té
historis€ soné€, Lidhjes sé Prizrenit, € ishte rezultat i pérpjekjes mé t€ madhe
pér t€ zgjidhur problemin shekullor t€ shqiptaréve, njé heré e pérgjithmoné.

Ashtu si n€ shumé vepora tjera, edhe né “Lahutén e Malcis”, me theks té
posacém né kéngén g€ I kushtohet Lidhjes sé Prizrenit, Fishta e shfrytézoi
elementin mitologjik. Ky element asryetohej né letérsiné e Rilindjes, por jo
edhe né kohén e botimit t& ploté t€ “Lahutés”. Shumé shkrimtaré t€ rilindjes,
duke njohur latinishten dhe veprat e klasikéve greké e lating, né veprat e tyre
shkruanin pér Homerin dhe shumé peréndi qé lidheshin me “Iliadén” dhe
“Odisené”. Faik Konica 1 kéndon Helenés s€ Trojés, Asdreni Fjalés sé
dodonés, Mjedja Polifemit mitik me njé sy, ndérsa Luigj Gurakuqi kété
element e paraget né¢ poeziné “Deka e Zanave”. (Engjéll Sedaj, Gjurmime
albanologjike, Prishting, 1983, fq. 148)
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Poeti yné i madh apo Homeri shqiptar si¢c u quajt, kété ngjarje nuk e
paraqiti vet€ém si momentin historik mé té lavdishém. Ai me gjuhén e bukur
shqipe t&€ géndisur me fije ari q€ vetém ai dinte ta thuré aq bukur, e ndértoi
veprén monument “Lahuta e Malcis”, ku padyshim shkélqeu edhe kénga g€ i
kushtohet Lidhjes s€ Prizrenit. N& pjesén ku bén fjalé pér kété ngjarje ndér
mé t€ lavdishmet t& historisé soné€, Fishta, pérveg¢ faktorit historik, si¢ jané
personazhét e njohur si bartés t&€ aktiviteteve t& késaj ngjarjeje té€ rrallé té
historis€ soné kombétare, i angazhon edhe figurat mitologjike: Orét dhe
Zanat, q¢ me veprimet e veta, me kéngén e tyre qé shprehin dashuriné dhe
pérkrahjen pér at Kuvend té rrall€, g€ po mbahej atje poshté, né Prizrenin e
bukur, g€ atoe e kishin si né€ shuplaké t€ dor€s. Ora e bardhé e Shqipérisé€, qé
po mrizonte né freskiné e Majes s€ Lubotenit, e thérret Zanén e Sharrit pér té
kénduar n€ Lahuté, ashtu si ata burra q€ jané mbledhé né Prizren, pér té
kuvenduar pér fatin e Shqipérisé dhe kémbénguljen e tyre qé trojet shqiptare
mos t’i 1éné nén robériné sllave: S ato krerét shqiptarisé/Né Prizren na jané
bashkue,/Pé me fol&, me bisedue,/Shqiptariné se s me pshtue/Prej capojve
t'Malit t' Zi. (Gjergj Fishta, Lahuta e Malcis, Prishting, 1997, fq. 141)

Ora e Shqipéris€, né kéngén e vet qé ia drejton Zanés, e ku e pérshkruan
két€ ngjarje historike dhe kété moment vendimtar pér shqiptarét dhe trojet e
tyre, g€ mund té€ mbeten pérgjithmoné nén sundimin sllav, i tregon asaj se si
forcat malazeze me t€ré arsenalin ushtarak, ia kané msy Plavés e Gucis€ pér
ta pushtuar mépastaj edhe Shkodrén dhe Malésing, deri te lumi Drin. Né
kéngén e vet, q¢ jehonte nga Luboteni, deri n€ bjeshkét e Sharrit, mbi
Prizren, ajo e pérshkruante marréveshjen e Malit t& Zi me Mbretin e
Stambollit (Sulltanin), sepse Sulltani, si duket i jepte krah Knjaz Nikoll€s pér
té sunduar né tokat shqiptare. Pér Orén ishte e papranueshme g€ né€ kéto
troje, q€ ishin shqiptare “den baba den”, t€ ndezin zjarr, t’i lavrojné arat, té
“béjné” dru né zabel dhe t’i ¢’nderojné graté dhe vashat shqiptare, zaptuesit
e huaj. Kénga g€ né vete pérmbante kéto konstatime, sipas késaj Ore té
Shqipérisé, q€ fronin e kishte né majen mé t€ lart€, né€ Luboten,
paralajméronte se shqiptarét nuk do té géndrojné duarkryq dhe se ata do té
organizohen edhe né aspektin politik edhe né ate diplomatik e luftarak.
Shqiptarét, sipas fjaléve t€ késaj mbretéreshe qé po i vézhgonte téré trojet
shqiptare, e qé ia drejtonte Zanés s€ Sharrit, asnjéheré nuk mund ta durojné
armikun, sidomos kur prek né vatrén e zjarrit dhe né€ nderin e familjes:Qé
spo u tutshin kéta me deké/M’erz a n'toké me pasé me i preké. (Gjergj
Fishta, Lahuta e Malcis, Prishting, 1997, fq. 142)

Personazhi, qé i pari pérmendet né€ két€ kéngg, €shté Ali Pasha i Gucisé.
Ai &shté shumé i1 hidhéruar me vendimet e Kongresit t& Berlinit, sipas t€ cilit
shumé toka shqiptare duhej t’u takonin sllavéve:Perse ge gaj Ali Pasha,/Fort
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ka vra ato vetlla t'trasha/Ka vra vetllat edhe a idhnue,/Burri i botés kur ka
ndigiue,/Se n'Berlin asht ba plegnia,/Nén kamé t' Shkjaut me vue Shaipnia.
(Gjergj Fishta, Lahuta e Malcis, Prishtin€, 1997, fq. 142) Ali Pasha, kur
ndjen kété rrezik, q€ vjen nga ky Kongres famékeq pér shqiptarét, i thérret té
gjithé krerét e Shqipérisé, té gjith€ pa marré parasysh pérkatésing fetare e
dialektore, né njé Kuvend qé do t&€ mbahej né€ Prizren, si kund€rpérgjigje e
atij t€ Berlinit, pér t& lidhur besén se me ¢do kusht do t’i ruajné€ tokat
shqiptare, edhe sikur t&é gjithé té farohen:Besé e fe me lidh Shqiptare,/Se pa
dalé Shgypnia fare,/Sa qgi n’'fushé e n’zabel ,/Mos té leh ma gen né stel ,/Mos
té kéndojé as pulé as gjel. (Gjergj Fishta, Lahuta e Malcis, Prishtiné, 1997,
fq. 142)

Keétij kushtrimi i pérgjigjen t€ gjith€ krerét shqiptaré, t€ gjith€ ata burra qé
ishin t€ njohur pér urti, pleqési dhe triméri. Pér njé kohé té shkurtér, ata u
takuan né Prizren, ku u pritén si¢ di t’i pres€ shqiptari miqté, me buké, kripé
€ zemér.

E téré kjo do té ishte vetém nj€ histori e bazuar n€ dokumente arkivash té
ndryshme, pogese kété realitet Fishta nuk do ta rriste né nivelin mé té larté
artistik. Fishta nuk shruajti histori, ai e kéndoi két€ ngjarje me gjuhén e
Zanave, e ngiti ate né€ qiell dhe me artin e tij t&€ madh krijues, e krahasoi me
ngjarjet dhe personazhet e “Iliadés” qé u kéndua aq bukur nga Homeri i
pavdekshém. Kétu edhe géndron vlera mé e madhe artistike e letrare. Ashtu
si¢ vepruan personazhet mitologjiké greké: peréndité ose gjysméperendité,
né Iliadén e Homerit, n€ két€ pjesé t€ “Lahutés” veprojné Ora e Shqipérisé
dhe Zana e Sharrit.

Né momentin kur sapo ishin tubuar kéta burra n€ Kuvendin e Prizrenit,
Ora e bardhé e Shqipéris€ paska qené duke u laré né burimet e bjeshkéve t&
Lubotenit. Kété g€zim, pér tubimin e kétyre burrave qé€ i shihte nga larté, ajo
déshiroi t’a ndajé me shogen e saj té dashur, Zanén g€ e quan edhe motér.
Ajo e thirrri me njé z€ kumbues né gjuhén e émbél shqipe motrén e vet, qé t&
shkojé sa mé shpejt né majén e Lubotenit pér t’i treguar dicka shumé té
réndésishme, dicka qé kurré nuk e kishte paré as ndér turq e as ndér sllavé.
Me t€ dégjuar kété thirrje g€ kumboi nga bjeshka né bjeshké, Zana
fluturimthi, pér njé cast, sa ¢el e mbyll syté, u gjend n€ maje t€ Lubotenit:
Zana miré ate e ka ndie/Fluturimi asht Ishue n’ ajri,/I ka behé m' bjeshké
t' Lubotenit,/Sa rre’'i heré gepalli i synit. (Gjergj Fishta, Lahuta e Malcis,
Prishting, 1997, fq. 144) Kur u takuan Ora e Zana n€ majen mé t& larté té
Lubotenit, prej ku dukej Prizreni, Ora iu drejtua Zané€s s€ bukur me vetullat
si ngjala, dhe i tregon se edhe sot ka trima shqiptaré, ashtu si¢ kishte dikur né
té kaluarén. K&ta trima, vazhdon ajo, nuk i tremben as flakés sé barotit e as
grykés sé topit, kur atdheu éshté né rrezik:Desha t'thrras moj vetull-
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njalé,/Mbi kété bjeshké nji heré me m'dalé,/Pér me t'thané se edhe u n’dité
t' sotit,/Po kisht burra porsi motit,/Mos me u tremé né flaké té barotit. (Gjergj
Fishta, Lahuta e Malcis, Prishting, 1997, fq. 145)

Kur Ora ia tregoi ata burra g€ ishin mbledhur né Kuvendin e Prizrenit dhe
e pyeti se a po e njeh ndonjérin, Zana iu pérgjigj se i sheh por nuk i njeh
mir€ e miré. Ata si duket, jané akejt e Trojés (heronjté e Iliad€s s€ Homerit)
té cilét, pér ¢udi, na genkan ringjallur. Ai trimi, vazhdon Zana, q€ géndron
né krye t€ vendit, si duket qenka njéfaré dragoi qé i ngjaka Agamemnonit
(njé ndér heronjt€ mé€ me zé t& Iliadés), e ai trimi tjeté€r, me mustaké té
médhenj, té l1&shuar krah m’krah, mé€ duket si Diomedi (hero nga Iliada e
Homerit, i pérmendur pér urti). Ora, kur i dégjoi t€ gjitha kéto, geshi me z¢&
té lart€ duke i treguar se ata nuk jan€ akej as dardané (Dardanét, fis ilir qé
shkuan pér t’i ndihmuar Trojés), por burra t& zgjedhur t& shqiptarisé si: Ali
Pasha, Marash Vata, ndérsa ai burri zeshkan, i veshur me kollgik (lloj
pantallonash qé toskét i mbajné nén fustan) e me fistan té cilit t& gjithé i
thoné “tungjatjeta”, €sht€ Abdyl Frashéri, burré i mencur, i urté dhe tepér i
kujdesshém kur flet, t€ cilit nuk ia kthejné fjalén as mbreti ¢ as krajli:Aj ishte
trimi Frashé& begu,/Qi gjithkund, ku e qiti shtegu/l la nam g
toskérisé,/Fage t'bardhé i la Shgypnisé. (Gjergj Fishta, Lahuta e Malcis,
Prishting, 1997, fq. 148) Ora e bardhé vazhdon t’ia prezantojé t€ gjithé ata
burra gé jané mbledhé né at€ Kuvend pér t’i dhén€ besén njéri tjetrit. Ajo e
pé€rmend trimin Preng Bibé Dedén q¢ ishte njé burré zotni i cili edhe pse i 1i,
éshté shumé i pjekur dhe i urté: Pé kah mosha mjaft i ri,/Por i vjetér pér
plegni. (Gjergj Fishta, Lahuta e Malcis, Prishting, 1997, fq. 141) Mg pastaj
vijné trimat tjeré si:Gjeté Gegé Shllaku, Begolli, Cun Mula, Mar Lula, Dedé
Preci, Vrijoni i Beratit, Deralla, Shan Deda i Ded€ Jakupit et;.

Nga t€ gjithé trimat qé 1 pérmendén Ora e Zana, né€ gendér t€ vémendjes
ishte Abdyl Frashéri, ky tosk i mengur g€ e hapi Kuvendin duke pérmendur
pyllin e Kapitolit, vendin mé t&€ lart€ t€ Romés, prej ku doli ulkonja pér t’i
dhéné gji Remulit, themeluesit t& Romés. Ké&to momente déshmojné edhe
njéheré se elementi mitologjik qé e pérshkon téré “Lahutén”, edhe kété
ngjarje ¢ lartéson né€ nivel mrekullie. Népérmjet késaj vepre, Lidhja e
Prizrenit paraqitet tjetérfare, si te asnjé autor tjet€r q€ shkruan vepra me
karakter historik. Kjo kéngé paraqet njé€ imazh shpirtéror e mitik, e krijuar, e
pasuruar dhe e ngritur mbi bazén e ndodhisé historike q€ mbetet né gendér t&
pérpjekjeve té vazhdueshme t€ shqiptaréve, pér ¢lirim nga sllavét, nga
Perandoria Osmane dhe pér bashkimin e trojeve té tyre etnike.

Shqiptarét, sipas fjaléve té Abdyl Frashérit, si popull i mo¢é€m, me kulturé

té lasht€ dhe qytetérim t€ hershém, nuk duhet t€ ishin rrobér t& sllavéve té
cilét erdhén nga Urali si bisha t€ egra, erdhén nga andej ku e kishin mbajtur
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shpirtin me molla té tharta, pér t€ zaptuar tokat pjellore té t€ paréve tané, dhe
pér té shkatérruar kété civilizim t& hershém.

Derisa Zana e Ora bisedonin “krye me krye e dora dora”, Abdyl Frashéri,
edhe né kété kéngé éshté kryepersonazh, ashtu sig ishte né realitet, vazhdon
me oratorin€ e vet duke e pérmendur edhe Zeusin qé ndér t€ parét u vendos
né kéto toka shqiptare, duke i bashkuar dhe edukuar ata. Banoré t€ hershém
né kéto troje ishin edhe Zanat e Orét té cilat: Nisen vallen me vallzue,/E
népér vrrije e fusha t’ gjana,/Zu pegazi me lodrue (kali mitologjik i Pernasit).
(Gjergj Fishta, Lahuta e Malcis, Prishting, 1997, fq. 152) Nga kéto troje,
vazhdon ligjérimin e vet Abdyli, Leka i Madh e nisi rrugén e vet pér t’i dalé
botés “fund e krye” me shpejtésin€ e vetétimés e rrufesé, pér té arritur deri
n€ Hindiné€ e largét, ashtu si edhe Pirroja, Mbreti i Epirit, qé nga ky vend e
mprehi shpatén pér betejat q€ e pritnin:Kétu Leka mati hapin/Me i dalé botés
n’'fund e n'krye/Edhe n"Hind e ¢pori hapin,/Rrufené n’doré e vetimén n'sy.
(Gjergj Fishta, Lahuta e Malcis, Prishting, 1997, fq. 152) Kéto fjalé t&
Abdylit, né vehte pérmbanin téré historiné shqiptare, nga koha e Lekés, né
ate t€ Skenderbeut, pér t€ ardhur né kohén kur mbahej Lidhja e Prizrenit.

Shkathtésité luftarake t€ Skenderbeut, ky orator i krahason poashtu me
rrufené q€ veton pér s€ kthjellti, krahasim qé shpesh pérdoret né téré
“Lahutén”:Skenderbegu ‘i rrfe pre giellit/Pallén zier atje né Krue,/Se¢ vetue
ka n'rrezet’ didlit. (Gjergj Fishta, Lahuta e Malcis, Prishting, 1997, fq. 154)

Né Kuvendin e ‘Lidhjes”, té gjithé krerét jané t€ mendimit se edhe né ato
momente qé€ sillnin lajme ugurzeza nga Berlini, pér qenien kombétare, duhet
té béheshin njé, dhe tu dalin zot tokave té veta, pér mos i 1&€né kurré té ndara
e t€ pércara:N'at Berlin n'Kuvend barrkue/E kané ba plegniné n’mjet
vet,i/Malciné Knjazit me ia Ishue,/Me na nda ne vila me vila,/Me na lanun
rob nén Shkja,. (Gjergj Fishta, Lahuta e Malcis, Prishting, 1997, fq. 156)

Fjala e t& parit t&¢ Shalés, Mar Lulés, ishte gjithashtu me peshé dhe
domethénése pér t’i bindur t€ gjithé té pranishmit se nuk durohet “gjuni mbi
bark”, prandaj duhet luftuar pér liri, pér nderin e familjes e té atdheut kundér
dy armiqve shekulloré pushtues, Perandoris€ Osmane dhe sllavéve, sepse
nuk ka ndonjé dallim mes tyre:Pér shqgiptaré si jemi na,/Turk e shkja té dy
jan nja,/Psetédy, s turk si Shkja,/Ne me sy s'duen me na pa. (Gjergj Fishta,
Lahuta e Malcis, Prishting, 1997, fq. 159)

Kénga e Lidhje sé Prizrenit, ashtu si¢ filloi me fjalét e Ali Pashé Gucisé
kur i thirri t€ gjithé t€ parét e Shqipérisé se nga Berlini nuk po vijné fjalé té
mira pér fatin e kombit, mbaron poashtu me fjalén e tij, kur propozon qé t’i
shkruajné njé€ letér, qé€ do t’u drejtohej shtat€ fugive t€ médha, pjesémarrése

210



SEEU Review Volume 4, No. 2, 2008

né€ Kongresin e Berlinit, t€ kobshém pér shqiptarét, q€ tua b&jé me dije se
asnj€ her€ nuk do t€ rrijn€ nén sllavé, sikur edhe té farohen té gjithé pér njé:
Me shkruei’ letér n'kanu t'vjetér/Pér shtat krajlat mbledhé n’Berlin,/Qi pau
shterrun Dri e Shkumbin,/Edhe Buena pér pa u tha,/Na pér t'gjallé nuk
rrimé nén Shkja. (Gjergj Fishta, Lahuta e Malcis, Prishting, 1997, fq. 160)

Kjo kéngé e “Lahutés sé Malcis”, q€ i kushtohet Lidhjes s€ Prizrenit,
ashtu si edhe shumé pjesé té tjera qé shqiptohen népérmjet ngjarjeve,
veprimeve e akteve t€ trimérisé dhe personaliteteve t€ kohés, nuk ishte
thjeshté historike, por edhe njé jehoné e genésis€ shpirtérore e mitike.
Dramatika e jetés dhe e luftés pér liri, qé e pérshkon fund e krye kété kéngg,
té bazuar né€ nj€ ngjarje historike ku bé&jné pjesé edhe geniet mitologjike, e né
kété rast Ora dhe Zana qé kéndojné pér két€ Kuvend t€ lavdishém, késaj
ngjarjeje 1 mveshin edhe veti mbinatyrore, ¢ b&jné t€ ngjashme me “Iliadén”
¢ Homerit.
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